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Foreword

hen 1 took my first stab at enter-
ing this profession | was 15
vears old and still in high
school. Eagerly, I dropped off
my portfolio of cartoons and drawings with a
very famous magazine art director. | didn't
realize until I returned to fetch 1t the next day
that “drop off” was actually synonymous with
“drop dead.” There was no indication that he
had looked at it. 1 didn’t even receive a
preprinted rejection note for my trouble. The
experience was so humiliating that it took
another vear before | gathered my courage to
make another foray into the unknown.

[ still had no idea what to expect. All
knew then was that I wanted to be a commer-
cial artist. So what I lacked in knowledge |
made up for in chutzpah.

Nevertheless. I would have welcomed a
guide. If not a warm-hlooded mentor, then
some kind of road map to steer me through the

/4

maze of art directors, art buyers, studio man-
agers, and other such powerful folk who guard-
ed the gates like houncers at a hip nightspot.
Even as | became more experienced, there
were always new situations, new practices and

traditions, to learn by trial and error in order to
succeed. Instead. I felt like a pinball bounced
around from one office to the next, until finally,
luckily. and gratefully I hit my own jackpot—a
small newspaper. where [ got my first break.

Back in the late 1960s there was no
Graphic Artists Guild, and the exclusive pro-
fessional clubs and organizations wouldnt
accept a novice or even a midlevel practitioner
in their ranks. There were no guides or docents
to walk one through or explain the ins and outs
of the field. Sure. it was comparatively smaller
then, but that didn’t mean it was any easier. In
fact, it was harder: the community was very
tight-knit.

Enter the Graphic Artists Guild, and
thank heavens for the Pricing & Ethical
Guidelines. It is a needed and welcome tool.
While talent is still the requisite, knowledge
levels the playing field. This volume may not
prevent all the problems young and old practi-
tioners may encounter. but it is insurance
against many of them.

Steve Heller
The New York Times
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President’s
Prologue

any pundits and futurists have
labeled the current era the Age
of Information. In reality, we in

the graphics community have
always lived in the age of information. Our
function is the presentation and distribution of
information. Some of us commission it, some of
us create it, some of us prepare, and some of
us distribute. Together we provide the world
with the ideas and images that persuade, enter-
tain, teach, and decorate, but, most of all, we
inform. The only factor that sets the late twen-
tieth century apart is the technology we
employ. Whether the work is done by block
print or the latest HTML Website graphic, it is
still information.

In order to promote the fairest and most
ethical dealings between creators and the rest
of this community, and therefore increase the
flow of information, the Graphic Artists Guild
produces the book you now hold in your hands.
The Graphic Artists Guild Handbook: Pricing &

Ethical Guidelines is the embodiment of the

Guild’s mission to its members and other
stakeholders. We endeavor to survey and distill
the experience of thousands of graphic artists
and then present it in a form that is as clear,
concise, and readable as possible. In the best
of all possible worlds, this hook would not be
necessary. But we do not live in such a utopia.
This Handbook, then, is the antidote to the var-
ious ills of our industry from lowballing on
prices to infringement in the form of “comp-
ing.” Our industry, which should be the most
keenly aware of the deleterious effects of these
and other practices like them, continues to be
undermined. In the race to the bottom, we all
end up n the sludge.
So, read and use the Handbook, remember
the Golden Rule, or at least keep in mind a
message | once got from an alwond cookie:
“Good things are not cheap, cheap things are
not good.”
Insolitores res contiguerunt
Polly Law
National President
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Introduction

F or almost 25 vears, the Graphic
Artists Guild Handbook: Pricing &

Lithical Guidelines has provided both |

egraphic artists and their clients with |

compilations of current pricing methods, |

ranges, and professional business

practices applied throughout the visual

communications industry. The growing

complexity of uses, fee arrangements,

advancing technologies, and business and

financial considerations malkes

information of this type essential for all

participants in the field.

We work very hard to improve each edition,
with impressive results. The extraordinarily
successful eighth edition, reprinted three
times, has nearly 52,000 copies in circulation.
We believe this new ninth edition of the
Handbook is even better.

Legal Rights and Issues is updated with
new legislative initiatives, recent court deci-
sions, and current trade practices that affect
the sale of artwork and design. The nature of
the global market prompted an examination of
international issues, and this chapter compares

X\ II’RI('I\(: & Ertuwrcve Guaonmeroses
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and contrasts Canadian and U.S. copyright
laws. The revised Professional Issues chapter
discusses tax issues (including the problematic
area of sales tax), employment issues. cancel-
lation and rejection provisions, speculation,
and contests and competitions.

The dramatic impact computers have had
on the industry is discussed in the chapter on
New Technology Issues. Most important, this
edition reflects current pricing information for
illustration and design for audiovisual works,

multimedia. CD-ROMs. and the World Wide Web.



Pricing and Marketing Artwork is designed
to help sellers and buyers understand how
business is transacted, and it includes tips on
negotiating the best deals. The sections on the
$102 billion licensing and merchandising mar-
ket was updated and expanded. as were other
areas concerning secondary markets for reuse,
which are increasingly important to artists.

The Prices and Trade Customs chapters for
each discipline reflect the results of latest sur-
veys. More than 24,000 surveys were sent to
illustrators and designers in the United States
and Canada. The responses were compiled,
tabulated, and analyzed. Ranges, when they
appear, reflect the most statistically frequent
number of responses. This implies, of course,
that there are individuals who do much better
than the indicated ranges, as well as others
who do not do as well as even the lowest indi-
cated response.

Our Standard Contracts were revised and
expanded, and provide the most complete set
of forms ever assembled for all work special-
ties in the industry. Artists and designers are
encouraged to adapt these model agreements to
their personal circumstances.

The mission of the Graphic Artists Guild
1s to promote and protect the economic inter-

S0 0000000001000 0000900099000000000000000000000000000000

ests of its members. It is committed to improv-
ing conditions for all creators of graphic art
and raising standards for the entire industry.
We strongly believe this effort helps realize
that purpose. Nevertheless. each artist should
independently decide how to price his or her
work. The purpose of the Graphic Artists Guild
Handbook: Pricing & Ethical Guidelines is to
inform each artist fully so that he or she may
independently decide how to price his or her
work.

We have no doubts that the result of our
efforts, now in vour hands. will be more valu-
able to you than its predecessors. No other
trade reference in the lightning-paced commu-
nications industry has so much useful informa-
tion in one place (no wonder it's often called
the “bible™ of the industry).

The Graphic Artists Guild Handbook:
Pricing & Ethical Guidelines is not a prodnet
but a process. As the visual communications
industry changes and grows. so will this book.
Be part of the process—forward vour com-
ments and suggestions for future editions.

Panl Basista, CAL
loxecutive Director

Project Coordinator
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The professional
relationship

raphic artists often specialize,

focusing their talents to serve
markets within the communications
industry such as magazine or book
publishing. or on corporations, manu-
facturers, retailers, advertising agencies,
or broadcasting companies. Clients may
be individuals, small companies, or
conglomerates. Some clients purchase

art on a regular basis and some are first-

time. one-time. or infrequent buvers.

®

How artwork is and Business Tools chapters.
commissioned Regular buyers usually have staff specifi-

cally responsible for purchasing: i.e., art direc-

) tors or other representatives with expertise in

The client commissioning art assignments. In a large cor-
A client may commission artwork from an poration, for example, the art director, art
artist directly or indirectly. through an artist’s buyer. or stylist probably has some experience
representative or other agent. The Guild in professional practices and pricing. Clients
recommends that a written agreement be occasionally contract with an art director,
signed by both parties prior to beginning design firm. studio. or agency to hire artists for
the work. For more information about con- a particular project .
tracts. please refer to the Pricing and In both cases clients. as the experts in
Marketing Artwork and Standard Contracts their fields. must communicate their needs and
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objectives to the graphic artists in terms of
the product and the market. Using their
particular style and expertise, artists offer the
client solutions to the visual communieations
problem posed.

The practical basis of a successful partner-
ship between clients and artists is ethical pro-
fessional practices as well as the ability to
describe problems effectively and envision
solutions.

During initial meetings. artists and clients
discuss the design problem in terms of the
client’s objectives and possible solutions. fees.
usage, and contract terms. These discussions
create a relationship that addresses the con-
cerns of both parties.

The art director

In many organizations. art directors manage a
number of projects or accounts simultaneously.
They are responsible for finding the artists,
negotiating the terms of the job. and supervis-
ing the assignment to ensure its proper execu-
tion within prescribed budgeting and time con-
straints. Art directors base their choices of tal-
ent for a project on their knowledge of the
client’s concerns and on the diverse styles of

the professionals available. An art director may

relv on talent sourcebooks, advertising directo-
ries, or major trade publications, call in artists
to review their portfolios. place ads in the
papers, or contact employment services.

When speaking with artists. art directors
need to be familiar with the time schedule for
the project. the budget, how the artwork will be
used. and a variety of other factors. Freelance
artists then negotiate appropriate rights. terms.
and fees with the art director or client for that
specific project. The factors used to determine
those terms are described in this book.

Advertising agencies

Artwork for advertising agencies usually is
purchased by an art buyer and/or art director
who work together to select the freelance
artists to be used on a job: the buyer usually is
responsible for negotiating purchase of usage
rights and other terms. Art buvers often handle
the budgets. schedules, traffic. and invoicing
on each freelance assignment.

Often an art buyer will oversee the assem-
bling of a selection of freelance artists’ portfo-
lios for review by the creative group. who
choose artists based on the style of art needed
and the portfolio submitted.

At the time of assignment. most agencies
provide artists with a purchase order that

details the rights purchased. ownership of the
art, delivery dates for sketch and finish. prices
for the completed assignment. the cancellation
fee at sketch and finish stages. and any addi-
tional expenses that will be covered. such as
delivery charges or shipping. All terms on a
purchase order may be negotiated until ones
agreeable to both parties are reached.

When both parties have signed the pur-
chase order. 1t signifies that an understanding
(i.e.. a contract) between them has been
reached. As contractors, artists and designers
should take responsibility for sending a con-
tract that sets out the understanding. A
Confirmation of Engagement does this nicely:
see the Standard Contracts and Business Tools
chapter for a sample form. Rights purchased
may be in any or all of a number of categories.
which should be spelled out in the purchase
order. Each artist should decide independently
how to price each usage of his or her work.
Roughly in order of increasing value. some of
these categories are:
¢ presentation and research: generally pur-

chased at the lowest rates in the advertis-

ing market, since the material will be used
only in-house or in front of small groups.

Agreements permitting more extensive uses

generally will indicate that additional fees

will be paid.

¢ test market: histonically purchased at low
rates for use in a limited number of mar-
kets. As in presentation and research use.
an artist’s agreement should cover addition-
al fees if use is expanded.

¢ display/trade shows/PR usage.

electronic rights.

¢ point-of-purchase: includes all point-of-sale
materials such as signs. leaflets. shopping
cart posters, catalogs. brochures. counter

L 2

displays, etc.

¢ outdoor use: all posters that are not point-
of-sale, such as billboards, painted bul-
letins, 30-sheet posters, transit posters. bus
shelters. etc.

¢ publication: includes use in newspapers,
magazines. Sunday supplements. internal
publications. and any material included as
part of a publication. such as freestanding
inserts or advertorials.

¢ TV use: television rights only.

The above categories are examples of purchas-

es of limited rights, which may range froni one-

time to extensive use. Al rights being granted

are expressed clearly in the purchase order

and normally name a specific market category,

medium, time period. and geographic region:
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for example. national (region) consumer maga-
zine (medium) advertising (market area) rights
for a period of one vear (time). Exclusivity
within the markets purchased (“noncompeti-
tion”) usually is guaranteed. Sale of the origi-
nal artwork 1s a separate transaction.
Noncompeting rights may be sold else-
where. unless purchase orders are signed to
the contrary. Artists should note that many
clients who use their artwork for high-exposure
products and services may seek to purchase
additional rights. Fees should be adjusted
accordingly.
¢ unlimited rights: the purchase of all rights
connected with the product for all media in
all markets for an unlimited time. In this
sale. the artist retains the copyright. Rights
that do not compete with the purchaser’s
product may be sold.
¢ exclusive unlimited rights: The artist may
not sell any use to anvone else. Sale of the
original art is a separate transaction. The
artist may display the work and retains
authorship rights. Under copyright law. the
artist may reclaim these rights after 35
vears. Long-standing trade custom also pro-
vides that artwork mayv be reproduced by
the artist for self-promotion.
¢ buyout: This vague term. though widely
used. means different things to different
people. It is an imprecise term that can
lead to misunderstanding—most often to an
artist’s disadvantage. The Guild recom-
mends that specific usage rights sold and
the status of ownership of the original ant
be explicitly stated in the agreement.

Packagers

Packagers. who work predominantly in book
publishing. coordinate all the components of a
project and either present the finished con-
cepts to publishers for execution or manufac-
ture the books themselves and deliver bound
volumes to the publisher. Just like a publisher.
packagers will contract with illustrators,
designers. and writers. and any negotiations
should be handled just as if the packager is a
publisher. Because of the relatively small size
and weak financial strength of packagers com-
pared to publishers. the importance of a writ-
ten agreement cannot be overemphasized.

Representatives

In an ideal world. antists would spend all their
time creating their art. They wouldn’t have to
pound the pavement trving to set up client

meets or dropping off (and picking up) portfo-
lios with art directors or advertising their work.

Some artists are better skilled at solving a
visual problem than they are at marketing or
promoting their own talent. Sometimes they are
misunderstood by the “corporate culture.”
which can confuse appearances with abilities.
Less skilled in negotiation techniques. artists
may be less than diplomatic when negotiating
a deal. losing a potentially good relationship
with a client.

For these artists. a professional represent-
ing their interests can mean thousands of dol-
lars in additional revenue. With representation.
an artist can spend more time producing cre-
ative work. rather than on marketing or admin-
istration. Professional representatives may be
better skilled at negotiations. resulting in bet-
ter terms and higher fees than an artist could
secure for him or herself. Representatives
expend time. energy. and resources seeking
work for artists. saving artists those costs. They
are only compensated when they find work for
their clients: it is therefore in their interest to
find the best outlets for artists.

But not every situation 1s ideal. It should
be clear that the representative or agent works
for the artist. not the other way around. In the
best artist-agent relationships. a healthy part-
nership exists, where artist and agent jointly
benefit. If an artist feels that he or she is just
another “horse in a stable.” or if a representa-
tive continually fails to secure work for an
artist while insisting on receiving commissions
for work secured by the artist. those relation-
ships should be evaluated critically. And some
unscrupulous agents will lowball fees to ensure
a good personal relationship with a buver. at
the expense of the artist whose interests they're
pledged to protect. Obviously. relationships
with unscrupulous or unethical representatives
should be avoided.

Finding a suitable
representative

Representatives who handle a number of artists
often concentrate on a particular style or market.
For example. some may represent artists with a
highly realistic. painterly style. while others may
concentrate on humorous work. Some represen-
tatives have cultivated strong contacts in adver-
tising. while others have a strong network in the
editorial or children’s book market. An artist
needs to research which representatives would
best serve their needs. When an artist thinks his
or her career has reached the point where it
would henefit from professional representation.
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the following should be considered:
¢ Be objective about your talent and stature.

A reputable agent is interested in repre-

senting highly marketable talent, i.c.. a

successful artist who no longer has time to

call new clients cold or follow up with
existing clients, Although an entry-level

artist could benefit from the services of a

representative. it is unlikely that a good

agent will be interested in risking time and
resources on someone who is untried and
unknown.

¢ [dentify and target your market. An artist
needs to find out which representatives

would be the best match. At this point, a

frank appraisal of one’s work 1s necessary.

Someone with a sketchy humorous style

would be wasting her time by seeking out

agents who represent painterly styles pre-
dominantly. Similarly, if one’s work is best
suited for the editorial or book cover mar-
ket. pursuing a representative with a strong
agency clientele would not be very produc-
tive, though reps will, on occasion, seek out
artists with strong potential to cross over
into other markets.

A good place to research the talent and
clients handled by particular representatives is
in the major sourcebooks and talent directories
(see Sources of Talent section later in this
chapter for further information). American
Stowcase, The Black Book, The Workbook, The
Graphic Artists Guild Directory of lllustration,
RSVP, and others display many pages of adver-
tising that are placed (in whole or in part) by
artist’s representatives. An interested artist can
determine easily with which representatives he
or she is most likely to fit. Similarly, represen-
tatives looking to cultivate additional talent
often use these books to target suitable artists.

Once you've narrowed vour list, contacl
the representatives. If they are interested, and
an understanding on terms seems likely, refer-
ences should be checked.

Remember: No business professional would
ever enter into a long-term relationship with
another professional without checking with
other artists for references. If this holds true
before hiring attorneys, accountants, and other
contractors, it also holds true for representa-
tives. Among the questions that should be
answered are: Was the relationship productive
for both parties? Were payments received
promptly? How were disputes (if any) resolved?
If the relationship was terminated. why? Was
the termination amicable? Did the representa-
tive pay an equitable share of advertising and

promotional expenses? How much work did the
representative generate over the vear?

Talking to other artists is the best way 1o
find out who's great and who's not even good
among the sizable number of representatives
working in the industry. Artists should also
trust their own first impressions: as the rep
impresses the artist, so will he or she impress
prospective clients.

Artists’ representatives or agents have the
authority to act on behalf of the artists they
represent. They can obligate the artist legally,
but only in matters agreed to in the artist-
representative contract.

Artist-representative arrangements are
best put in writing. Artists should have a
lawyer read any contract and make certain the
terms are understood clearly before signing.
The Guild’s Artist/Agent Agreement and
Textile Designer/Agent Agreement can be
found in the Standard Contracts and Business
Tools section of this book. If a more casual
relationship 1s undertaken, the Guild recom-
mends that both parties sign a memo that
spells out the responsibilities of each.

Some topics that should be considered
when negotiating an artist-agent agreement are:
¢ exclusive or nonexclusive: In one kind of

nonexclusive relationship, artists are free to

promote their work in all markets, even
those handled by the representative. In
another nonexclusive arrangement. repre-
sentatives handle only certain markets.
such as advertising or publishing or certain
geographic areas, and artists retain the right
to promote their work in other areas. When
representatives handle all markets that the
artist produces for, they will often insist that
the artist work through them exclusively.

However, it is not uncommon for reps who

work exclusively with artists to agree to the

artist continuing to work directly with one

(or a few) previously established house

accounts (for further deseription. see sec-

tion following). Countless artist-rep arrange-
ments are possible and negotiable. limited
only by the potential for the mutual benefit
of both parties.

Exclusivity or nonexclusivity is a erueial
issue in any contract, since artists mnst feel
that all of their work will be marketed in the
best possible manner. Representatives who ask
for exclusive contracts should be especially
willing to identify the other artists whom they
represent, so that references may be checked.
Policies concerning stock and rense should

also be discussed in detail,
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¢ mounting of portfolio pieces, presentations,
laminations, etc.: The agreement should
cover who pays for preparation of portfolio
and promotion pieces. It should state for
the record that these pieces remain the
property of the artist and that they will be
returned to the artist upon termination of
the relationship.

¢ directory advertising, direct mail promotion,
shipping of artwork, insurance, etc.:
Many representatives will split these
expenses with the artist (often in the same
ratio reflected by their commission) or
absorb them. The arrangement should be
understood clearly by both parties—and
put in writing.

¢ billing: Whether it is wiser for agent or
artist to handle billing will depend on the
circumstances. A reputable party handling
billing (whether it’s the artist or the repre-
sentative) will supply copies of all pur-
chase orders and invoices to the other
party. If a purchase order does not exist, a
copy of the check should be supplied to the
other party. One practical benefit of this
procedure is that if the person handling the
billing dies, goes into bankruptcy, or reor-
ganizes, the other party has proof of what is
owed. If the representative is handling
billing, the Guild recommends that artists
maintain complete records of all paperwork
and any decisions made orally should be
logged.

¢ commissions: The conventional artist-repre-
sentative arrangement currently indicates a
20 to 30 percent commission to the repre-
sentative. with the majority reflecting 25
percent and the higher numbers tending to
go for representing artists outside the
United States. In textile design, commis-
sions historically have ranged from 25 to
50 percent of the fees paid. excluding
expenses. Expenses not billable to the
client generally are subtracted from a flat
fee before the commission is computed.
Expenses billed to the client as line items
on an invoice normally are reimbursed to
the one who incurred the expense, separate
from any commission paid. If the agent is
given accounts that artists had prior to
retaining a representative (sometimes
called house accounts). they usually are
serviced by the agent at a lower commis-
ston rate for an agreed-upon period of time.

¢ finder’s fee: Occastonally, a special opportu-
nity is presented to an artist by an agent or
broker even though a formal relationship

does not exist between that artist and

agent. In those special circumstances, cur-

rent information indicates it’s not unusual

for the agent to receive a finder’s fee of 10

percent of the negotiated fee or advance.

Because no formal relationship exists, this

is usually a one-time-only fee, and should

further work be assigned by that client, no
further commissions would be due.

Sometimes an artist will ask a rep to nego-

tiate a difficult deal, on a one-time basis,

that the artist has secured, for 10 percent
or more.

¢ termination: This is a sensitive area for
both agent and artist. Each party should be
able 10 terminate on 30 days’ written
notice, but an agent may receive commis-
sions after the termination date on work
that is generated from an account devel-
oped by the agent for an agreed upon peri-
od of time, usually for three months after
the termination date. If an agent has repre-
sented an artist for more than six months,
the right to receive commissions after ter-
mination often is increased by one month
for each additional six months of represen-
tation (i.e., after two years of representa-
tion, the agent would receive commissions
for six months after termination).

The circumstances in each case differ, but
artists should rarely agree to give agents com-
missions on assignments obtained more than
six months after the effective date of termina-
tion. Of course, if an agent is entitled to
receive a commission on an assignment
obtained within the agreed time even if it is not
started until after the end of the termination
period: it is due even if the client’s payment
arrives after that time. This right should not,
however, apply to house accounts.

All termination terms should he agreed
upon at the beginning of a relationship.

Most agents do not show artists” work during
termination periods unless the artist specifical-
Iy requests it. It is advisable for agents to
return artwork to the artist immediately upon
termmation.

Subcontracting

B e e e L
Art directors, design firms, or other art buyers
who assume creative control of a project for a
client often subcontract freelance artists for
work they cannot create themselves. Payment
is due from these contractors in a timely man-
ner no matter when they receive payment from
their client.

0000 0000000000000 000000000000000000 00000000000 P00000000000000000000000000000000000000000000000000000000000

(0 Il‘uun\c. & ETtuwuircvie GeiperiNes



Brokers

Lt e B LR e S
Most brokers do not represent talent exclusive-
ly but rely instead on their contacts among
clients and their knowledge of various talents
to put together a deal. As with studios, some
projects can be quite complex. Most of the
points raised in the sections on representatives
and studios would apply. It cannot be
emphasized too strongly that price. relative
responsibilities, and working conditions
should be established before accepting the
assignment. In the absence of a formalized
artist-agent agreement. artists should establish
a price that they consider adequate for the
work. leaving the broker free to negotiate
above that price and keep the difference

as a commission.

Employment agencies

L __ T P S LR R e
Emplovment agencies in various cities around
the country refer artists to clients for a fee.
They operate in the same way that most
employment agencies do but specialize in the
visual communications markets. Often these
agencies are listed in trade magazines and the
telephone book. Some Graphic Artist Guild
Chapters also collect information on available
positions. Others offer a number of different
forms of referral services.

Recruitment and search agencies (most
often referred to as headhunters) are a unique
talent resource for a firm in need of specialized
emplovees. They also represent an employment
resource for the person seeking a position that
might not be readily available through other
channels. These agencies are an advanced
variation of an employment agency. While
employment agencies place individuals in jobs
and receive payment from the person placed,
recruitment firms are hired and paid by clients
who are in need of filling specific positions.
These agencies receive the job description
from the client and their task is to find the
proper person. Client relationships are confi-
dential and the job descriptions need not be
made public. They are, nonetheless, subject to
equal opportunity emplovment laws.

Recruiters often place ads in local news-
papers to advertise positions. Because the
recruiting agency’s fees are paid by the client
seeking an artist and not by the artist who is
placed in the position, the term “fee paid”
included in the advertisement indicates that
the job candidate has no financial obligation to
the agency.

Sources of talent
T T P, PO - - T
There are several resources available to clients
and artists to find and/or promote talent.
Among the most widely known and used are
the advertising directories. These directories
generally showcase a specific type of work.
such as illustration or graphic design. Artists
purchase space in a directory that displays
representative work chosen by the artist and
gives a contact address for either the artist or
the artist’s representative. Others are compila-
tions of juried shows. Directories also serve the
industry as references for the types and styles
of work being done in the field.

Among the best-known directories nation-
ally for illustration are: American Showcase.
The Black Book, The Graphic Artists Guild
Directory of Illustration. New York Gold,
Chicago Talent, The Workbook. and RSVP.
Directories of juried shows include: The
Society of Illustrators Annual. American
Hlustration, and Art Directors Annual. For
design: AIGA Annual, The Black Book. The
Workbook. and Art Directors Annual. There are
many publications from juried shows in areas
of special interest such as dimensional illustra-
tion. humorous illustration. and international
design and illustration. Directories can be
requested from their publishers or found at
most art supply stores.

Ethical standards
N ey - -
The Graphic Artists Guild. established by
artists. is mandated by its constitution to moni-
tor. support. and foster ethical standards in all
dealings between graphic artists and art buy-
ers. This is accomplished through Guild pro-
grams for members. through cooperation with
related organizations. and through legislative
activity on local. state. and federal levels. As
part of this responsibility. the Guild has
Professional Practices and Grievance commit-
tees that work with members in addressing
issues of professional relations that help mem-
bers to resolve disputes with clients over viola-
tions of agreements and commonly accepted
trade standards. As with all other Guild pro-
grams, these committees draw from members’
experiences in the field. track industry stan-
dards. and publicize any changes in the field
that affect contracts and trade practices.

-
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The Joint Ethiecs Committee
Code of Fair Practice

In 1945 a group of artists and art directors in
New York City. concerned with growing abuses
and misunderstandings—as well as with an
increasing disregard—of uniform standards of
conduct. met to consider possibilities for
improvement. They realized that any efforts
must have the most widespread backing and.
further. that it must be a continuing. not a tem-
porary. activity. On their recommendation.
three leading New York art organizations
together established and financed a committee
known as the Joint Ethics Committee. which
wrote and published a Code of Fair Practice for
the graphic communication industry in 1948.
In 1989 the committee revised the code.
Formulated in 1948, the Code was con-
ceived to promote equity for those engaged in
creating. selling. buving. and using graphic
arts. The Code has been used successfully
since its formulation by thousands of industry
professionals to establish equitable relation-
ships in the practices of selling and buying art.
The word “artist™ should be understood to
include creative people in the field of visual
communications such as illustration. graphic
design. photography. film. and television. This
code provides the graphic communications
industry with an accepted standard of ethies
and professional conduct. It presents guide-
lines for the voluntary conduct of persons in
the industry which mayv be modified by written
agreement between the parties. Each artist
individually should decide whether to enter art
contests or design competitions. provide free

services, work on speculation. or work on a

contingent basis. Each artist should decide

independently how to price his or her work.

Article 1. Negotiations between an artist or the
artist’s representative and a client should be
conducted only through an authorized
buver.

Article 2. Orders or agreements between an
artist or artist’s representative and buver
should be in writing and shall include the
specific rights which are being transferred.
the specific fee arrangement agreed to by
the parties. delivery date. and a summa-
rized description of the work.

Article 3. All ehanges or additions not due to
the fault of the artist or artist’s representa-
tive should be billed to the buver as an
additional and separate charge.

Article 4. There should be no charges to the
buver for revisions or retakes made neces-
sary by errors on the part of the artist or
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the artist’s representative.

Article 5. If work commissioned by a buver is
postponed or cancelled. a “kill-fee™ should
be negotiated based on time allotted. effort
expended and expenses incurred.

Article 6. Completed work shall be paid for in
full and the artwork shall be returned
promptly to the artist.

Article 7. Alterations shall not be made without
consulting the artist. Where alterations or
retakes are necessary. the antist shall be
given the opportunity of making such
changes.

Article 8. The artist shall notifv the buyer of
any anticipated delay in delivery. Should
the artist fail to keep the contract through
unreasonable delay or nonconformance
with agreed specifications. it will be con-
sidered a breach of contract by the artist.

Article 9. -

Article 10. There shall be no undisclosed
rebates. discounts. gifts. or bonuses
requested by or given to buvers by the
artist or representative.

Article 11. Artwork and copyright ownership
are vested in the hands of the artist.
Article 12. Original artwork remains the prop-

erty of the artist unless it is specifically
purchased. It is distinct from the purchase
of anv reproduction rights.” All transac-
tions shall be in writing.

Article 13. In case of copyright transfers. only
specified rights are transferred. All
unspecified rights remain vested with the
artist. All transactions shall be in writing.

Article 14. Commissioned artwork is not to be
considered as “work for hire.”

Article 15. When the price of work is based on
limited use and later such work is used
more extensively, the artist shall receive
additional pavment.

Article 16. If exploratory work. comprehen-
sives, or preliminary photographs from an
assignment are subsequently used for
reproduction. the artist’s prior permission
shall be secured and the artist shall
receive fair additional payment.

Article 17. If exploratory work. comprehen-
sives, or photographs are bought from an
artist with the intention or possibility that
another artist will be assigned to do the
finished work. this shall be in writing at
the time of placing the order.

Article 18. 1f no transfer of copyright ownership
has been executed. the pubhisher of any
reproduction of artwork shall publish the
artist’s copvright notice if the artist so




requests at the time of agreement.’

Article 19. The right to remove the artist’s
name on published artwork is subject to
agreement between artist and buyer.

Article 20. There shall be no plagiarism of any
artwork.

Article 21. If an artist is specifically requested
to produce any artwork during unreason-
able working hours. fair additional remu-
neration shall be paid.

Article 22. All artwork or photography submit-
ted as samples to a buver should bear the
name of the artist or artists responsible for
the work. An artist shall not claim author-
ship of another’s work.

Article 23. All companies and their employees
who receive artist portfolios, samples, etc.
shall be responsible for the return of the
portfolio to the artist in the same condition
as received.

Article 24. An artist entering into an agreement
with a representative. studio. or production
company for an exclusive representation
shall not accept an order from nor permit
work to be shown by any other representa-
tive or studio. Anyv agreement which is not
intended to be exclusive should set forth
the exact restrictions agreed upon between
the parties.

Article 25. No representative should continue
to show an artist’s samples after the termi-
nation of an association.

Article 26. After termination of an association
between artist and representative, the rep-
resentative should be entitled 10 a com-
mission for a period of six months on
accounts which the representative has
secured, unless otherwise specified by
contract.

Article 27. Examples of an artist’s work fur-
nished 1o a representative or submitted to a
prospective buyer shall remain the proper-
ty of the artist. should not be duplicated
without the artist’s consent and shall be
returned promptly to the artist in good con-
dition.

Article 28.

Article 29. Interpretation of the Code for the
purposes of mediation and arbitration shall
be in the hands of the Joint Ethics
Committee and is subject to changes and
additions at the discretion of the parent
organizations through their appointed rep-
resentatives on the Commitiee. Submitting
to medhation and arbitration under the
auspices of the Joint Ethics Committee is
voluntary and requires the consent of all

parties to the dispute.

Article 30. Work on speculation: contests
The artist should be alert to potential
exploitation by prospective clients who ask
the artist to submit work without any
assurance of payvment. either as “work on
speculation™ or in the form of a “contest™
under improper circumstances.
Specifically:

(1) The artist should be alert to parties who
solicit work on speculation or who sponsor
contests but have no intention of actually
paving for any artist’s services. and instead
intend to sample work submitted by vari-
ous artists at no cost for the purpose of
misappropriating them for their own use or
for the purpose of using them as a basis of
comparison against work being performed
by another artists.

(ii) The artist should be alert to parties who
engage in false advertising, especially in
connection with contests. Artists may be
encouraged to create and submit work on
the expectation that a winner will be cho-
sen and awarded a prize. when in fact
there may be no winner and no prize.

(iii) The artist should be alert to parties who
solicit work on speculation or sponsor con-
tests and do not return the artist’s work. or
who require the artist to pay in order to
have the work returned, without disclosing
this 1 advance.

(iv) The artist should be alert to violations of
the federal copyright laws. If an artist is
asked to create and submit work, and that
work is stolen or copied without permis-
sion and with no compensation to the
artist. this can amount to copyright
infringement.

(v) The artist may be able to protect against
abuses of this kind by entering into an
agreement with the other party prior to or
at the time of submitting any work explic-
itly addressing these issues. The terms are
up to the artist and the other party. of
course. Each artist should decide individ-
ually whether to enter contests or design
competitions. provide free services, work
on speculation. or work on a contingent
basis. These practices are not at varianee
with the Code, but the artist is entitled to
determine in advance whether full disclo-
sure is being made as to the purpose for
which the competition is being held, the
likelihood of being selected. the prospects
for renmmeration. the nse to which the
works will be put. the persons to whom the
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works will be shown, arrangements for
return of the work, the ownership of all
copyrights, and other material features of
the solieitation. Moreover. each artist
should independently decide how to price
his or her work.

* Articles 9 and 28 have been deleted from this publication and are
replaced by Article 30.

' Artwork ownership, copyright ownership, and ownership and rights
transferred after January 1, 1978, are to be in compliance with the
Federal Copyright Revision Act of 1976.

Copyright 1995 by The Joint Ethics Committee, Post Office Box
Number 179, Grand Central Station, New York, NY 10017.

The Graphic Artists Guild
Professional Practices
Committee

The Professional Practices Committee seeks to
improve professional relations between artists
and buyers by fostering an ongoing dialogue
with all involved parties. Misunderstandings
and disputes in graphie eommunications indus-
tries, much as in any others, are inevitable due
to the nature of interactions between people.
However. the Guild believes that a sizable
degree of contention results from laek of aware-
ness, or disregard, of common standards of pro-
fessional practiees.

It is the Guild’s position that such prob-
lems can be reduced and that mutually benefi-
cial and productive business practices can be
advanced through discussion and negotiation.
Both formal and informal communication
hetween the Guild and major buyers has exist-
ed since the Guild’s inception. The Guild has
acknowledged the legitimate eoneerns of both
sides of professional issues. Through the activi-
ties of these committees, the Guild seeks to
contribute to a broader and fuller understand-
ing and commitment to professional standards
of practice. The committee is equipped to assist
local members in resolving violations of agree-
ments and commonly accepted trade standards.

Most Guild chapters have a Professional
Practices Conumittee to assist local members in
resolving violations of agreements and com-
monly accepted trade standards. These com-
mittees assist Guild members in resolving dis-
putes and preventing the occurrence of griev-
ances in general through the use of accepted
business and legal procedures. Depending on
the unique factors of each case, the committee’s
assistance generally involves: guiding the mem-
ber's personal efforts to resolve the grievance
through direct negotiation between the parties:
direct intervention with the buver on the mem-
ber’s behalf: and mediating. if requested by

both parties, to achieve a private settlement.

If further action becomes neeessary, other
relevant alternatives are proposed by the com-
mittee. These may include: arbitration; small
claims court: collection methods: lawyer refer-
ral: or litigation. (Please see Part 1V: Collecting
in the Pricing and Marketing Artwork chapter
for further information on these alternatives.)

Professional Practices Committee assis-
tance 1s open only to members of the Graphic
Artists Guild. and those wishing assistance
should contact their Guild Chapter. Members
wishing to report unprofessional practices also
should forward them directly to the Professional
Practices Committee at their local Chapter.

Guild Professional Practices Committees
encourage artists and art buyers of all disci-
plines to report unprofessional practices. When
such reports are not forwarded, vital informa-
tion 1s unavailable and an opportunity to
change unethical praetices may be lost.

Graphic Artists Be Aware
column

The Guild periodically publishes a “Graphic
Artists Be Aware™ column to inform its mem-
bership of and to acknowledge advancements
made in artist-buver practices. The column,
which appears in national and local Guild
newsletters, cites individual buyers and com-
panies that have established improved terms
for art commissions as a matter of policy. Such
advances may have resulted through negotia-
tions with the Guild. from communieation with
the Professional Practices Committee or have
been determined independently. The Guild
welcomes notification of such new practices.
Please contact the National Guild Office.

Similarly. buvers reported for flagrant,
repeated, or unresolved unprofessional prae-
tices are selected for citation in the “Graphic
Artists Be Aware” column of the Guild’s chap-
ter and national newsletters. By citing these
companies and individuals. the Guild forewarns
the community of graphic artists of unethical or
unfair practices. At the same time. the Guild
puts such practitioners on notice that they ean
no longer exploit artists with impunity.

Media articles

The committee focuses attention on profession-
al practices by initiating research into specific
issues and producing articles for industry and
Guild publications. The selection of topies
results both from monitoring industry practices
and from correspondence received by the
Committee.
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Legal
rights &

1ssues

In the development of the U.S.

Constitution. our nation’s founders

recognized the need to stimulate the

spread of learning and the dissemination

of ideas by creating protection for

creators of intellectual property. Article I.

Section 3. empowers Congress to

“promote the progress of science and

useful arts by securing for limited times

to authors and inventors the exclusive

right to their respective writings and

discoveries.”

This established the foundation for our
copvright laws. which acknowledge art-
work as intellectual property that is traded
in the marketplace as a valuable economic
resource.

In today’s visual world. the works created
by graphic artists are among the most powerful
vehicles for communicating ideas in our
society. A successful illustration can single-
handedly sell a product. A successful logo can
singlehandedly evoke a company’s goodwill in
the public mind. A successful poster can move
an entire population to action.

Like other creative professionals (actors.

Ertnrove Graproviryg s

musicians, dancers, writers. photographers).
graphic artists occupy a special place in our
society and economy. Their unique vision.
skill. and style enable them to attract clients.
sell their work. and earn their livelihood. Like
other professionals, graphic artists provide
their highly skilled services and creative input
within a framework of professional standards
and ethics. But the work of graphic artists is
vulnerable and requires the maximum protec-
tion of our laws, not only to prevent unautho-
rized exploitation. but also to ensure that
artists can continue to work without economic
or competitive disadvantages.

-----------------------------------------------------




The Graphic Artists Guild’s constitution
and membership mandate it to “promote and
maintain high professional standards of ethies
and practice, and to secure the conformance of
all buvers, users, sellers. and employers to
established standards.” Further. the Guild
seeks to “establish. implement. and enforce
laws and policies ... designed to accomplish
these ends.” The organization’s legislative
agenda. therefore. is based on the needs and
desires expressed by its menibers and its con-
| stitutionally mandated goals.
| One of the primary goals of the Graphic
Artists Guild is to help buvers recognize the
value of graphic art to their businesses and the
importance of fair and ethical relationships
with graphic artists. The Guild upholds the
| standard of a value-for-value exchange. recog-
nizing that both client and artist contribute to a
successful working relationship.

The Guild monitors and influences public
| policy developments. including legislative ini-
tiatives at the local. state, and federal levels,
and regulatory actions by a range of agencies.
Some 1nitiatives include: local proposals con-
cerning sales and use taxes; state laws to
encourage fair practices and protect artists’
authorship rights: federal legislation closing
the work-for-hire loophole of the U.S.
Copyright Act. strengthening protections
against infringement. creating tax equity for
artists: developing a national standard for
artists’ authorship rights (known as “moral
rights”); and extending the copyright term to
conform to the European standard of life plus
70 years. The Guild has drafted model legisla-
tion and lobbied locally and nationally on
these issues. Early successes in California.
Oregon. New York, and Massachusetts created
a wave of interest in artists’ rights legislation.
With Guild involvement. Georgia passed legis-
lation that strengthens artists’ protections
against copyright infringement.

The Guild spearheaded the “Ask First”
mnitiative, organizing a coalition of creators and
publishers organizations to advance a copy-
right awareness campaign designed to educate
users of images about appropriate and ethical
practices. The Guild also reached out to
gallery artists in the fine arts communities by
cofounding Artists For Tax Equity (AFTE), a
coalition representing nearly 1 million creators
that successfully lobbied Congress for exemp-
tion from an onerous tax provision. In addition.
Guild testimony before hoth House and Senate
subcommittees helped advance copyright pro-
tections.

Copyright

P el T SR L P e TR
Freelance artists™ livelihoods depend on their
ability to claim authorship for the pieces they
produce. They build their reputations—and
therefore their ability to attract clients and
build a career—on the basis of past perfor-
mance. Indeed. artists” eareers succeed or fail
by their skill and stvle in communicating the
ideas and messages society needs to dissemi-
nate. Artists” rights to control the usage of their
original creative art is defined primarily by
copyright law, which also provides the basis for
pricing and fair trade practices.

Copyright law flows from the U.S. Consti-
tution. Article 1. Section 8. and was created by
Congress to extend to artists and other creators
limited monopolies that provided economic
rewards and protections to artists and other
authors. This encourages the dissemination of
ideas, thereby serving the public interest.
Current copyright law (the Copyright Act of
1976) became effective January 1, 1978.

A bundle of rights

An artist’s copyright is actually a bundle of
individual rights. Each specific use can be
transferred separately. These broadly include
the rights to copy a work (commonly known as
the “right of reproduction™), display a work.
distribute a work. perform a work, or create a
derivative work from an existing work. Fees are
determined primarily by the value agreed upon
for the specific rights licensed. Any rights not
transferred explicitly remain the property of
the creator.

The ability to sell limited usage. or limited
rights, to a work of art for a fee is an issue of
basic fairness. The true value of a work. how-
ever. is difficult to determine (particularly
before the work has been executed), consider-
ing that the potential economie life of the work
is the length of time granted by copyvright law.
currently the author’s life plus 50 years.
Therefore, negotiations over the price of a com-
missioned work normally are based on the ini-
tial rights the client wishes to purchase.

Transferring rights
An agreement to transfer any (except nonex-
elusive) rights must be in writing and signed
by the artist or the artist’s agent. Those rights
not specifically transferred in writing are
retained by the artist. Nonexclusive nghts,
which can be transferred to more than one
client at a time, may be transferred verbally.
For contributions to colleetive works sueh
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as magazines, anthologies, encyclopedias. etc..
where there is no signed agreement. the law
presumes the transfer of onlv nonexclusive
rights for use in that particular collective work.
All other rights remain vested with the artist.
Exclusive or all-rights transfers must be m
writing to be valid. Copyright is separate from
the physical art. and is sold separately. State
laws in New York and California require the
transfer of the original, physical art to be in
writing, due to successful lobbying by artists
who were losing their art to clients that insisted
transactions transferring only reproduction
rights also included the sale of the original.

Termination of rights transfers

Transfers of copyright may be terminated by
the artist during a five-year period beginning
35 vears after execution of the transfer. This
“right of reversion™ feature of the 1978 copy-
right law is particularly important when trans-
fers or licenses are for exceptionally long peri-
ods of time and where artists who have since
become successful wish to regain rights in
their early work.

The formalities of termination are detailed.
Artists or their heirs whose grants of rights are
approaching 35 vears should contact the
Copyright Office for forms and procedures.
See the Resources and References chapter for
Copyright Office address. The exact form of
notice is specified by. and must be filed with.
the Copyright Office. Artists will lose their
opportunity to reclaim rights to their creations.
unless the grants otherwise terminate. if they
fail to comply with the proper procedures.

The right of termination does not apply to
work for hire or transfers made by a will.

Copyright notice

Although current copyright law automatically
protects original artwork from the moment of
its creation even without inscribing a copyright
notice. failing to place one on artwork may
make it vulnerable to so-called innocent
infringers. who may claim they did not know
the work was protected. Since the requirement
to inscribe a copyright notice or a work ended
in 1988. users should safely assume a work is
protected by copyright even if no notice is
affixed. It is best if the artist’s copyright notice
accompanies a public display. distribution, or
publication of any art. The elements that make
up a copyright notice are Copyright. Copr.. or
©: the artist’s name, an abbreviation of the
name. or an alternate designation by which the
artist is known: and the vear of publication: for

example. © Jane Artist 1991. The form and
placement of the notice should be understood
by artist and client and reflected in a written
agreement. When use of the art has been
granted to a client temporarily. the notice
preferably should be in the artist’s name, but
may be in the client’s for the duration of the
usage.

The copyright notice can be placed on the
back of an artwork or, when it is published.
adjacent to the artwork. Other reasonable
placements of the copyright notice for pub-
lished works are specified by the regulations of
the Copyright Office. Pieces in an artist’s port-
folio should have copyright notices on them,
including published pieces when the artist has
retained the copyright. It is best for artists to
have their copyright notice appear with the
contribution when it is published: this helps
avoid certain risks of infringement.

Registering copyright

Current copyright law automatically “protects™
original artwork from the moment it is created,
even without a copyright notice. Protection
means that an artist retains the right to assert a
claim for copyright infringement even if he or
she has not registered the work in question.
This 1s an improvement over previous law.
when copyrights were lost permanently if work
was published without registration or with
incorrect notice. But the bulk of the benefits
the copvright law offers to artists are still avail-
able through formally registering the art with
the Copyright Office.

Registration establishes a public record of
the artist’s claim to the artwork. and is a neces-
sary prerequisite to asserting a copyright claim
in court. Once in court. the information in the
registration is prima facie evidence, which
means the other party has the burden to dis-
prove it. Registration within three months of
publication and/or before infringement enables
the artist to sue for attorneys’ fees and for
statutory damages. The possibility of recover-
ing attorneys’ fees is useful when trying to hire
a lawver.

Statutory damages require a brief explana-
tion. A court considers the issue of damages
only after infringement has been proved. If the
plaintiff has not done a timely registration, his
or her recovery is limited to the amount of
actual damage that has heen proven. But if the
plaintiff has done a timely registration. he or
she can recover statutory damages. which are
set by the law (statute) and imposed by the
court. Unlike actual damages. they do not need
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to be proven. They are imposed because of the
infringement independent of any actual dam-
age sullered, and can run much higher than
actual damages. Efforts are underway to make
attorneys’ fees and statutory damages available
without registration.

Many myths surround copyright registra-
tion, one of the most persistent being that mail-
ing copies to oneself 1s an effective substitute.
Self-mailed copies are not prima facie evi-
dence and will not allow recovery of statutory
and the artist will

damages or attorneys” fees
still have 10 register in order to go to court. The
only shortcut to the protection registration
offers is group registration of unpublished
works or work published in periodicals (see
section following).

The registration procedure is relatively
easy. Form VA is used by graphic artists 10 reg-
ister pictorial, graphic, or sculptural artwork
and should be accompanied by one copy of the
work if unpublished or two copies of the work if
published (e.g., tearsheets) along with a $20 fee.
Original art should not be sent to the Copyright
Office in order to register a work. While the
copyrightable content of an artwork must be
shown, this can be done with transparencies or
photocopies. The Copyright Office has specific
circulars, numbers 40, 40a, 41, and 44. that will
be especially helpful. The Guild's Website
(http://www.gag.org) has a direct link to the
Copyright Office’s homepage, from which forms
and circulars may be downloaded.

Completed forms and enclosures are
mailed to: Register of Copyrights, Copyright
Office, Library of Congress, Washington, D.C.
20559. Include your ZIP code in your return
address and a daytime telephone number
where you can be reached. At press time, the
Copyright Office is experimenting with proce-
dures to facilitate online registration. The
accompanying example of a completed VA
form is for a published illustration appearing
in a book.

At times other registration forms may be
needed by graphic artists. If audiovisual work
1s created, including motion pictures, then
Form PA is the appropriate registration form.
When an artist creates both art and text in a
work, and the text predominates, Form TX
should be used to register the work and the
description should indicate “text with accom-
panying art.” Generally, Form TX is used for
registration of computer software, including
any graphics which are part of screen displays
generated by that software. Form VA may also
be used for graphics, even those originally cre-

ated with the use of a computer, including mul-
timedia. All forms come with line-by-line
instructions if these instructions are requested
specilically from the Copyright Office. All art-
works can be registered. whether they are pub-

lished or not.

Group registration

Unpublished artworks may be grouped under a
single title and registered together for a single
$20 fee. For example. five numbered drawings
could be collected in a binder and registered
as “Drawings By Artist, Series 1.” Or, a video-
tape containing up to 2,400 1mages can be
submitted (as long as each image has been
taped for at least three seconds) and registered
as “Drawings By Artist, Series 1, 1997.” Only
one $20 fee would then be required and the art
would not have 10 be registered again when
published. Inexpensive group registration is
also available for published artwork that
appeared in periodicals within a one-year peri-
od and that included the mdividual artist’s
copyright notice. In this latter instance, Form
GR/CP must be completed in addition to the
other appropriate forms.

In submitting copies of the artwork along
with the registration form(s), original art should
not be submitted. The artist may submit
tearsheets, photocopies, or transparencies, but
the Copyright Office prefers the best edition of
published work. Whatever type of copies are
submitted, they should show all copyrightable
contents of the artwork.

The Copyright Office receives more than
600,000 registrations annually, so you will not
receive an acknowledgment or receipt of the
submission of your application. Receipt of a
certificate of registration should be expected
between 16 and 24 weeks of submission, or
you may receive a letter or telephone call from
a Copyright Office staff member if further
information is needed. If the application can-
not be accepted, yon will receive a letter
explaining why it has been rejecied. If you
want to know when the Copyright Office
receives your material, send it by registered or
certified mail and request a return receipt from
the post office. You should allow at least three
weeks for the return of vour receipt.

A copyright registration is effective on the
date that all the required elements (applica-
tion, fee, and deposit) in acceptable form are
received i the Copyright Office, regardless of
the length of time it takes the Copyright Office
to process the application and mail the certifi-
cate of registration. You do not have to receive
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your certificate before you publish or produce ment of their creators (or the creators’ heirs).
your work, nor do you need permission from In 1992, the Automatic Renewal Act was
the Copyright Office to place a notice of copy- passed. and it was specifically designed to pro-
right on your material. tect the “widows and orphans™ of authors who
did not, or could not, register the copyright’s
Automatic copyright renewal renewal. The law provides that copyrights |
The Copyright Act of 1909 required that copy- secured prior to 1978 live out their 28-year
rights expiring after the initial 28-year term first term and, if renewed, for an additional
had to be renewed by completing a specific 47-year second term. (Works created after
renewal form in order to extend protections for 1978 are automatically protected for the life-
another 28 vears. Because of this onerous pro- time of the author plus 50 years, with no
vision. many valuable works, such as the renewal available thereafter.) The 1992
famous Frank Capra movie It’s a Wonderful Automatic Renewal Act automatically renews
Life, fell into the public domain, to the detri- copyrights initially secured from 1964 through
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1977, This 47-year renewal term begins auto-
matically when the 28-year first term
expires—without a renewal application. There
are, however, benefits to voluntarily submitting
an application for renewal registration in the
(twenty-eighth vear. These mclude:
¢ I the copyright owner registers and then
dies before the year ends. the renewal term
will belong to his/her estate. Otherwise. it
will belong to the person(s) who. on the last
day of the twenty-eighth vear, is/are statu-
torily entitled to the renewal term in the
event of the authors death. These are, first,
the surviving spouse and children: if none

survive, the author’s execuntor: if no will
was executed, his or her next of kin.

The certificate of registration constitutes
prima facie evidence of the validity of the
copyright renewal and the facts stated in it.
This is a major advantage if the copyright
is infringed during the renewal term.
Registration creates a useful record for
future transactions.

In some circumstances. the registration
prevents use in the renewal term of films
and other derivative works based on the
author’s work. For example: Where the
author licensed the derivative right for both
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terms, but died before the twenty-eighth

year, failure 1o renew registration in that

year permits continued use of the deriva-
tive work, though not the making of new
versions of it.

A voluntary renewal application also can
be filed at any time during the second term to
obtain added protection against infringements
(because there is a “presumptive evidence”
with a registration form), but it does not yield
these benefits. The renewal registration fee is
$20. A twenty-eighth-year renewal application
is advisable for 1965-1977 copyrights in
works that may have continuing commercial
value. A renewal registration made after the
twenty-eighth year may carry evidentiary
weight, which is determined by a court within
its discretionary powers.

Copyrights initially secured after 1977
have a single term that continues for the
author’s life and then for 50 years after his or
her death without need for renewal. There are
efforts underway by creators’ groups to increase
this latter term to 70 years; see Copyright
Extension Section elsewhere in this chapter.
As with pre-1977 copyrights. the Act provides
for termination of long-term grants of rights.

Fair use

Artists, as copyright owners, have the exclu-
sive right to reproduee or sell their work, pre-
pare derivative works (such as a poster copied
from a painting), and perform or display their
work. (The owner of a copy of the work may
also display 1t.) Anyone who violates these
rights is infringing on the artist’s copyright and
can be penalized and prevented from continu-
ing the infringement.

There are. however, some limitations on
artists” exclusive controls of their work. One
such limitation allows for so-called fair use of a
copyrighted work. including use for such pur-
poses as news reporting. teaching. scholarship.
or research. Copyright law provides for the
consent necessary to use works in these ways
by others. The law does not define fair use
specifically, but courts will resolve the ques-
tion of whether a particular use was fair by
examining: the purpose and character of the
use: the nature of the copyrighted work: the
amount and substantiality of the portion used
in relation to the copyrighted work as a whole;
and the effect of the use on the potential mar-
ket for. or value of. the copyrighted work. For
example. a magazine may use an artist’s illus-
tration to accompany or illustrate an article
about the artist’s life. Fair use also permits
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artists to display a work executed for a client
in their portfolio.

Risks of invasion and
infringement

All illustration or design has the potential for
invasion of privacy or copyright infringement '
problems. For example, the advertising or

trade use of a living person’s name or likeness

without permission is an invasion of privacy,
and claims may be in the hundreds of thou-
sands of dollars for an infringement.
“Advertising or trade” means virtually all uses
outside of the factual editorial content of maga-
zines, newspapers, books, television programs,
etc.: it includes print and TV ads, company
brochures, packaging. and other commercial
uses. Public and private figures are protected
equally.

The test of “likeness™ is whether an ordi-
nary person would recognize the complainant
as the person in the illustration. It needn’t be a
perfect likeness. The best protection in these
cases is a signed release {from the person
whose likeness is used (i.e., a model release),
and any contract should provide for this if a
problem is likely to arise.

If an artist copies another work (i.e., a
photograph) in making an illustration, the pho-
tographer or copyright holder might sue for
copvright infringement. The test of an infringe-
ment is whether an ordinary person would say
that one work is copied from the other; the
copving need not be exact.

Given the substantial amount of photogra-
phy used in reference files for illustration, as
well as the frequent incorporation of photographs
into designs, everyone. particularly freelance
artists. should exercise extreme caution in this
area. Of course. common themes and images
(such as squares or triangles) are in the public
domain and may be used freely. Infringement
requires copying substantial portions of a work,
so a mere similarity in style or concept will not
automatically be an infringement.

Because of the privacy and infringement
risks, many advertisers and publishers carry
special liability insurance to cover these types
of claims. That. however, may not provide com-
plete protection. particularly for the freelance
artist. who may be sued along with the client.
Or clients might insist that artists incorporate
images that might infringe on someone’s right
of privacy or copyright. Artists should incorpo-
rate an indemnification clause in their agree-
ments that would hold an artist harmless in
this situation. Claims and lawsuits mean




increased insurance premiums or loss of cover-

age altogether.

Compulsory licensing

Another provision of copyright law, dealing

with eompulsory licensing, permits a noncom-

mercial, edncational broadcasting station to
use certain published work without the artist’s
consent so long as the station pays the govern-
ment-set royalty rate (some published works,
such as dramatic ones, are not covered by this
license). If the broadcaster doesn’t pay the
license fee, or underpays it, the use will be
considered an infringement. Other compulsory
licenses concern distribution of musical works.
The Copyright Royalty Tribunal Reform

Act passed by Congress on December 17,

1993, established copyright arbitration royalty

panels (CARPs) that set rates of compensation

for the use of musical, graphic, sculptural, and
pictorial works by noncommercial educational
broadcasting stations. The law also allows
interested parties to negotiate voluntary agree-
ments instead of invoking a CARP. Three pan-
elists are chosen from lists of arbitrators pro-

’F vided by arbitration associations. Two of them
are appointed by the Librarian of Congress
upon the recommendation of the Register of
Copyrights, and those two choose the third
panelist from the same list.

The panel will convene every five years and
will weigh evidence presented by copyright users
(i.e., the Public Broadcasting System, National
Public Radio, college, and religious stations) and
copyright owners (e.g., ASCAP, BMI, SESAC,
and organizations representing visual artists) in
order to make its decisions.

Programs produced independently for air-
ing on public stations are eligible for compul-
sory licenses, but the license does not extend
to secondary markets (after-broadcast markets)
such as merchandising, toys, books, or video-
cassette sales.

The rates of this schedule are for unlimit-
ed broadcast use for three years from the date
of the first broadcast use under this schedule.
Succeeding broadcast use periods will require
the following additional payment: second
three-year period, 50 percent; each three years

- thereafter, 25 percent.

Users are required to make payments to
each copyright owner not later than July 31 of

| the calendar year for uses during the first six
months of that calendar year, and not later than

January 31 for uses during the last six months

of the preceding calendar year.

Users are also required 1o maintain and

|

1993=1997
Compulsory Royalty Rates*
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FOR USES IN A PBS-DISTRIBUTED PROGRAM'

Featured display of a work (substantially

full-screen display for 3 seconds) $61.00
Background and montage display $29.75
Program identification or thematic use $120.25
Display of an art reproduction

copyrighted separately from the

work of fine art from which the

work was reproduced

FOR USES IN OTHER THAN
PBS-DISTRIBUTED PROGRAMS'

$39.50
$20.25

Featured display of a work
Background and montage display
Program identification or thematic use $80.75
Display of an art reproduction
copyrighted separately from the
work of fine art from which
the work was reproduced

$20.25

* For the use of published pictorial, graphic, and sculptural
works

!t The rate for the thematic use of work in an entire series shall
be double the single-program theme rate.

furnish, either to copyright owners or to the
offices of generally recognized organizations
representing the copyright owners of pictorial,
graphic, and sculptural works, copies of their
standard lists containing the works displayed
on their programs. These lists should include:
the name of the copyright owner, if known; the
specific source from which the work was taken:
a description of the work used; the title of the
program on which the work was used: and the
date of the original broadcast of the program.
If PBS and its stations are not aware of the
identity of, or unable to locate. a copyright
owner who is entitled to receive a rovalty pav-
ment, they are required to retain the required
fee in a segregated trust account for three
years from the date of the required payment.
No claim to such royalty fees shall be valid
after the expiration of the three-year period.

Copyright extension

As a participating member of the Coalition of
Creators and Copyright Owners, the Graphic

Artists Guild has been advocating extending

the term of United States copyright law from

life plus 50 years to life plus 70 years, which
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would bring it into harmony with most other

Berne Convention signatories. In the view of

the approximatelv 20 organizations comprising

the coalition. the following reasons. among oth-

ers. support extending the term of copyright:

¢ Artists and other authors now live for a
longer time. and the term of copyright must
be adjusted to reflect this. Further. current-
Iv created works now have greater value for
longer periods of time.

¢ Term extension would allow the United
States to continue to be a leader in interna-
tional copyright. Intellectual property gen-
erally. and copyright in particular, are
among the brightest spots in our balance of
trade. The copyrighted works the world
wants are overwhelmingly works created in
the United States.

¢ A longer term of copvyright would be good
for American business. United States copy-
right and information-related industries
account for more than 5 percent of the
gross national product and return a trade
surplus of more than $1 billion per vear.
More than 5.5 million Amerieans work in
our copyright industries. and they account
for over 5 percent of our nation’s employ-
ment.

¢ ‘The European Community (EC) is now
moving toward a new, harmonized standard
of life plus 70 vears for copyright. Germany
already has established this basie term.
and it is the rule in France for musical
works. The United States should extend our
term of copyright protection to bring it into
line with other countries.

¢ Term extension would discourage retaliato-
ry legislation and trade policies by other
countries. The European Community coun-
tries plan to protect United States copy-
rights for the shorter term of “life plus 50
only. while protecting European eopyrights
for the longer term. This places United
States copyright holders at a tremendous
disadvantage in the global marketplace.

¢ Worldwide harmonization would facilitate
international trade and a greater exchange
of copyrighted property between countries.
The bill, which survived the 104th

Congress. is expected to be reintroduced early

in the 105th. Prospects for the passage of this

new legislation are good. For further informa-

tion concerning its progress, contact the

Graphic Artists Guild.

State’s immunity from
copyright infringement

The U.S. Copyright Act. in establishing sanc-
tions (monetary damages. fines, injunctions)
against infringement. intended these sanctions
to apply to “"anvone who violates any of the
exclusive rights of the copvright owner.”
According to the Copvright Office. “anyone™
was meant to include states. state institutions,
and state employees. But in 1985, the Supreme
Court ruled in a 5 to 4 decision that the
Eleventh Amendment to the Constitution,
which generally grants states immunity from
lawsuits and monetary judgments in federal
courts, could not be negated by Congress
except by explicit and unequivocal language.
Subsequent courts decided that under this test
the Copyright Act’s language was not specific
enough and so opened the door for many state-
funded institutions to use copyrighted materi-
als without permission. without paying or giv-
ing credit and without fear of reprisal from the
copvright owner.

In 1990. Congress corrected this court-
induced injustice by passing the Copyright
Remedy Clarification Act. Now states and their
agents are once again subject to all the penal-
ties and sanctions for copyright infringement.
Grassroots lobbying by the Guild and its mem-
bers helped to obtain this new law’s passage.

Further information on
copyright

For further information on copyright. artists
can send for a free copy of the Copyright
Information Kit from the Copyright Office.
[nformation and Publications Section. Library
of Congress. Washington. DC 20559. or can
call the Public Information Office at
202.707.3000 for recorded mformation that is
available 24 hours a dav, 7 days a week.
Information specialists are on duty from 8:30
a.m. to 5:00 p.m. (EST) Monday through Friday
except holidavs. The Forms Hotline at
202.707.9100 is available for requests of
application forms for registration or informa-
tional circulars. Allow two to three weeks for
deliveries. Should a quantity of forms be need-
ed. the Copyright Office will accept photo-
copied forms if they are clear. legible. and on a
vood grade of 84" x 11"white paper. suitable
for automatic feeding through a photocopier.
The forms should be printed in black ink. head
to head (so when the sheet is turned over. the
top of page 2 is directly behind the top of page
1). Forms not meeting these requirements will
be returned. For more information about copy-
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right and related issues, artists may check the
Graphic Artists Guild Website at
hup://www.gag.org. which provides links to the
Copyright Office. the Library of Congress. and
other key sonrces; see also the Resources and
References chapter of this book.

Work for hire
. S — W T T TS
“Work for hire” is a provision of the U.S.
Copyright Act intended as a narrow exception
to the general rule that the artist or author who
actually creates the work owns the copyright to
it. The provision transfers authorship and own-
ership to the emplover or other hiring party
who commissions the work. leaving the artist
with no rights whatsoever. While suck: a result
may be justifiable in a traditional employment
setting. the freelance artist. considered to be
an independent contractor for all purposes
except copyright. has no access to any employ-
ee benefits that may compensate for the loss of
that copyright and the future earnings it may
represent.

Under the law. a work made for hire can
come into existence in two wayvs: an employee
creating a copyrightable work within the scope
of emplovment; or an independent contractor
creating a specially ordered or commissioned
work in one of several categories, verified by a
written contract signed by both parties and
expressly stating that it is a work for hire.

An emploved artist usually is defined as
one who works at the emplover’s office during
regular business hours on a scheduled basis. is
directed by the emplover, and works with tools
supplied by the emplover. (An artist in this
relationship with an emplover is an employee
who is entitled to emplovment benefits and
should be having taxes withheld from his or
her wages.) Please see CCNV v. Reid, below,
and the Emplovment Issues section of the
Professional Issues chapter for further details.

Even as an employee. however. an artist
may negotiate a separate written contract with
the employer, apart from the employment
agreement, that transfers copyright ownership
to the artist in some or all of the work created
in the regular course of employment.

Work created by a freelance artist can be
work for hire only if the following two condi-
tions are met: the artist and client sign an
agreement stating that the work is a work for
hire; and it falls under one of the following
nine calegories as enumerated in the law:
¢ a contribution to a collective work (such as

a magazine. newspaper, encyclopedia. or

anthology):

¢ a contribution used as part of a motion pic-
ture or other audiovisual work:

¢ asupplementary work. which includes pic-
torial illustrations, maps. charts. etc.. done
to supplement a work by another author;

¢ a compilation (new arrangement of preexist-

ing works):

a translation:

an atlas:

a test:

answer material for a test:
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an instructional text (defined as a literary,
pictorial. or graphic work prepared for pub-
lication and with the purpose of use in sys-
tematic instructional activities).

These criteria apply only to work done on
special order or commission by an independent
contractor. If there is no written agreement, or
if the agreement does not specifically state that
the work is made for hire, or if it 1s not signed.
or if the work does not fall into one of the
above categories. then there is no work for hire
and the artist automatically retains authorship
recognition and copyright ownership.

By signing a work-for-hire contract, a free-
lance artist becomes an emplovee only for the
purposes of the copyright law, but for no other
purpose. In addition to losing authorship status
and copvright. the artist receives no salary,
unemplovment, workers compensation. or dis-
ability insurance: nor does he or she receive
health insurance, sick pay. vacation, pension,
or profit-sharing opportunities that a company
may provide to its formal, salaried emplovees.
When a freelance artist signs a work-for-hire
contract. the artist has no further relationship
to the work. cannot display it. copy it. or use it
for other purposes such as displaying the work
in the artist’s portfolio. The client. now consid-
ered the legal author. may change the art and
use it again without limitation.

Some unscrupulous clients still attempt to
gain windfall benefits from work for hire where
there was no signed agreement by claiming
that extensive supervision. control. and direc-
tion made the artist an employee and. there-
fore. the work was a work for hire. The
Supreme Court resolved the issue in CCNV .
Reid (see section later in this chapter), affirm-
ing that in virtually all cases, commissioned
works executed by independent contractors
cannot be work for hire unless the work falls
under the nine specified categories listed pre-
viously and a written agreement stating the
work is to be for hire is signed by both parties.
The Graphie Artists Guild emphatically
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opposes the use of work-for-hire contracts.
Work for hire is an unfair practice that strips
the artist of the moral right of paternity, the
right to be recognized as author. It gives art
buyers economic benefits and recognition that
belong to the creative artist. These contracts
devalue the integrity of artists and their work
by empowering buyers to alter the work with-
out consulting the artist and by preventing
artists from obtaining any payment for the
future use of their work.

Work-for-hire abuses

Clients who insist on a work-for-hire arrange-
ment may resort to other means that, while
unethical, are not prohibited under current
copyright law. Some businesses coerce free-
lancers by denying the assignment to artists
who do not accept work for hire. Some clients
attempt to designate a work as for hire after the
fact by requiring that the artist endorse a pay-
ment check or sign a purchase order on which
work-for-hire terms appear (usually in fine
print). Unless this confirms a previous oral
agreement, artists who encounter this should
request a new payment check (see Playboy
Enterprises Inc. v. Dumas following).

Some work-for-hire contracts understood
by the artist to be for a single project may
actually have work-for-hire language that
covers all future work. Artists first entering the
industry are especially vulnerable to these
blanket work-for-hire agreements: by the time
they have the reputation to resist work for
hire, clients already have the artist’s agreement
on file.

With the growth of new technologies. and
the as vet unumagined vistas opening in these
media, many clients have begun adding
increasingly wide rights-ownership language to
contracts. Artists should be alert to any clauses
variously buying “all electronic rights™ or “all
rights in all media now in existence or mvent-
ed in the future in perpetuity throughout the
universe.” These overly broad grants for rights
effectively give the purchaser indefinite and
unspecified use of a creator’s work without
additional compensation or input into uses.
These clauses can he as damaging to artists as
traditional work-for-hire arrangements: artists
lose valuable sources of income and control
over their images and reputations. Historically.
artists and other creators have been able to
withstand these onslaughts by negotiating
strenuously (individually or collectively). For
more information on artists’ negotiating options
see the Pricing and Marketing Artwork and

Multimedia Prices and Trade Practices chap-
ters of this book.

CCNV v. Reid

In 1989, the Supreme Court ruled unanimously
that the employee clause of the Copyright Act
could not be applied to independent contrac-
tors. However. if the relationship between the
artist and the hiring party was determined to be
one of conventional employment based on the
application of a rigorous test of 13 factors
(based on English common law) then the creat-
ed work would be considered made for hire.

The landmark case pitted freelance sculp-
tor James Earl Reid against homeless advocate
Mitch Snyder and the Community for Creative
Non-Violence (CCNV) over a commissioned
sculpture created by Reid but conceived and
partly directed by Snyder. Even though there
was no written contract between the parties,
and even though sculpture does not fall into
any of the nine categories for specially ordered
works, the District Court found Reid to be an
employee because he was under Snyder’s
“supervision and control” and awarded the
copyright to CCNV.

The factors the Supreme Court relied upon
in deciding James Reid’s employment status
were: the hiring party’s right to control the
manner and means by which the product was
accomplished: the skill required; the source of
the “instrumentalities” and tools; the location
of the work: the duration of the relationship
hetween the parties: whether the hiring party
had the right to assign additional projects to
the hired party: the hired party’s discretion
over when and how long to work: the method of
payment: the hired party’s role in hiring and
paying assistants; whether the work was part of
the regular business of the hiring party:
whether the hiring party was in business: the
provision of employee benefits: and the tax
treatment of the hired party.

The Court made it clear that no one of
these factors is determinative. but that all the
factors must be examined. In applying them to
the Reid case. the Court found Reid clearly to
be an independent contractor, not an employee.

The practical consequences of this land-
mark decision are that some clients have reex-
amined their policies of insisting on work for
hire. determining that it is more desirable and
economical to purchase only the specific rights
needed. Other clients who insist on work for
hire comply strictly with the requirement for
writlen agreements stating expressly that a
work will be for hire.
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But while the Supreme Comt’s decision
narrowed one loophole, it may have widened
to be a collaborative effort between the artist

exploit the work independently of the other
without regard 1o the importance of their

tribution is copyrightable—so long as profits
are accounted for and divided equally. In the
Reid case, for example, it ultimately was

make two- and three-dimensional copies:
CCNYV retained the right to make two-dimen-
sional copies such as Christmas cards and
posters.

Playboy Enterprises Inc. v.
Dumas

The Graphic Artists Guild is categorically

opposed to the use of work-for-hire contracts.

used by some clients to force a work-for-hire
arrangement, was limited severely by a 1995
federal court decision in the case of Playboy
Enterprises Inc. v. Dumas. Let stand by the

U.S. Supreme Court, the Second Circuit Court
of Appeals unequivocally repudiated declara-

tions of “for hire” agreements produced after
the contract was fulfilled. However, they did

not, as the Graphic Artists Guild argued in an

amicus curiae brief, agree that work-for-hire
agreements must be established in writing
before work begins.

Playboy Enterprises Inc. v. Dumas resulted
from an attempt by the widow of artist Patrick
Nagle, Jennifer Dumas, to exploit economically
after his death work of her husband’s that had

been commissioned by Playboy. He had

endorsed checks with work-for-hire language

on the back; therefore, claimed Playboy, the

company was the legal author of the work.
The Court decided “that the written

requirement can be met by a writing executed

after the work is created, if the writing con-
firms a prior agreement, either explicit or
implicit, made before the creation of the
work.” The language of the decision unfortu-

nately opens the door to a flood of court actions

if unscrupulous clients claim there was an
“implicit” work-for-hire agreement. prior to
creation, when in fact none existed.

mends that artists and clients confirm all
assignments in writing before work begins,
detailing the terms of the agreement and the

others. Under the “joint authorship™ provision
of the Copyright Act a work may be presnmed

and the clhient, granting each party the right to

respective contribntions—if each party’s con-

decided that the sculptor retained the nght to

The practice of back-of-check contract terms,

The Graphic Artists Guild strongly recom-

. 2

specifie rights licensed. This professional prac-
tice will avoid any confusion or inisunder-
standing—or legal action—concerning the
rights sold.

Antists confronted with work-for-hire lan-
guage on the back of fee checks may consider
crossing oul the work-for-hire language and

3

writing “deposited without preconditions™ 10

mitigate the attempted rights grab.

Rights of celebrity
and privacy

Artists occasionally are asked by clients to
reproduce or imtate images of public figures
and/or another artist’s work. The potential for
infringing copyright or an individual’s privacy
can be serious, and underscores the need for
including indemnification clauses protecting
artists in all contracts.

A recent case that threalens artists con-
cerns the use of celebrity animals and the
images associated with professional sports that
include animals. Visual artist Jenness Cortez
was sued by the New York Racing Association
(NYRA) in July 1995 for her use of the
Saratoga racing track, including the use of the
word “Saratoga,” in her original paintings,
etchings, and lithographs. The NYRA claimed
the right to a portion of the income derived
from the sales of her work. In August 1996 a
U.S. District Court dismissed the case, saying
Cortez’s work was covered by the First
Amendment.

Shortly afterward, however, Cortez was
sued by the owner and agents of the champion
racehorse Cigar for trademark infringement
and unauthorized use of the horse’s image.
This case is pending as Pricing & Ethical
Guidelines goes to press.

Moral rights

Moral rights derive from the French docirine of
drott moral, which recognizes certain inherent
personal rights of creators in their works. even
after the works have been sold or the copyright
transferred. These rights stand above and dis-
tinct from copyright.
The doctrine traditionally grants to artists
and writers four specific rights:
¢ the right to protect the integrity of their
work to prevent any modiftcation, distor-
tion, or nutilation that would be prejudicial
to their honor or reputation:
¢ the right of attribution (or paternity) to
insist that their authorship be acknowl-
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edged properly and to prevent use of their
names on works they did not create:

¢ the right of disclosure to decide if. when,
and how a work is presented to the public:
and

¢ the right of recall to withdraw. destroy. or
disavow a work if it is changed or no longer
represents their views.

The Berne Convention

Moral rights have long been an integral part of
copyright protection laws in most European
nations but were largely rejected and ignored
in the United States. In 1886. the United
States refused to join the Berne Convention. a
worldwide multinational treaty for the protec-
tion of literary and artistic works that accepted
moral rights as a matter of course. Member
nations participating in Berne are required to
conform their copyright laws to certain mini-
mum standards and to guarantee reciprocity to
citizens of any other member.

But after 100 vears, economic realities and
skyrocketing foreign piracy forced the United
States to seek entry into the Berne union. By
this time, the 1976 Copyright Act had brought
the United States closer to Berne standards:
the copyright term was extended from a
28-vear term with one renewal to the life of the
creator plus 50 vears. and copyright notice was
eliminated as a requirement for bringing an
action for infringement.

Several states had enacted various forms of
moral rights statutes. due in great part to Guild
involvement. Certain moral rights elements had
been protected in state and federal courts,
which saw them as questions of unfair compe-
tition, privacy. or defamation. The totality of
the American legal system, therefore. persuad-
ed Berne administrators that the United States
qualified for membership.

In 1988. the United States became the
eightieth country to sign the Berne Convention,
thereby extending protection to American
works in 24 nations with which the United
States has no separate copyright agreements.
This succeeded as well in stemming the loss of
billions of dollars in rovalties to copyright own-
ers. Although works are now protected at the
moment they are created. it is still advisable to
affix a copyright notice (e.g.. © Jane Artist.
1994 or Copyright, Jane Artist. 1994), as it
bars the defense of innocent infringement in
court and (in part) because it affords interna-
tional copyright protection in those countries
that are members of the Universal Copyright
Convention (UCC). which still requires a copy-
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right notice on a work. And. while foreign
works are exempt. until copyright law is
changed. American works still have to be reg-
istered with the U.S. Copyright Office before
their creators can sue for infringement. statuto-
rv damages. and attorneys fees.

The Visual Artists Rights Act

Most of the cases that brought moral rights
problems to the public’s attention revolve
around mutilation of works of fine ant, such as
Pablo Picasso’s Trois Femmes, which had been
cut into one-inch squares and sold as original
Picassos by two entrepreneurs in 1986; the
destruction and removal of an Isamu Noguchi
sculpture from a New York office lobby; or the
alteration by the Marriott Corporation of a
historic William Smith mural in a landmark
Maryvland building.

A much publicized case in the graphic arts
area involved Antonio Vargas's series The
Vargas Girls, which ran in Esquire magazine.
After Vargas's contract with Esquire expired. the
magazine continued to run the series under the
name The Esquire Girls without giving Vargas
credit. Vargas brought Esquire to court but lost
the case: He had no rights left under the con-
tract. even the rights to his own name.

Moral rights legislation at both the state and
federal levels has been proposed and supported
vigorously by the Graphic Artists Guild since
the late 1970s. Successes in Califorma (1979),
New York (1983). Maine and Massachusetts
(1985). and other states helped sustain the
momentum to advance a federal version.

Members of the Graphic Artists Guild
have argued strongly that appearance of their
artwork with unauthorized alterations or
defacement can damage an otherwise vital
career. By presenting testimony about the
problems that illustrators and designers face,
the Graphic Artists Guild was able to broaden
the legislation. The bills the Guild helped to
pass recognize artists’ ongoing relationships
with the work they create.

The Visual Artists Rights Act finally was
enacted by Congress in 1990. While it is a
positive first step toward comprehensive moral
rights legislation. the Act has limited applica-
tion and. ironically, may invalidate many state
statutes that may be far more protective
through federal preemption.

The law covers only visual arts and only
one-of-a-kind works (defined as paintings,
drawings, prints. photographs made for exhibi-
tion only. and sculptures, existing in a single
copy or in a limited edition of 200 copies or
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fewer, signed and mumbered consecntively by
the artist). Specifically excluded are any kind
of commercial or applied art (advertising. pro-
motional. packaging): posters, maps, charts,
and technical drawings; motion pictures and
other audiovisual works: books, magazines,
newspapers, and periodicals: electronically
produced work: any work for hire; and any
noncopyrightable work.

The moral rights protected are limited to
those of attribution and integrity. Any distor-
tion, mutilation, or other modification of a work
must be intentional; mere natural deterioration
is not actionable unless caused by gross
negligence. In addition, the Act places two
burdens on the artist: to prove that a threat-
ened act would be “prejudicial 10 his or her
honor or reputation” and, in order to prevent
destruction of a work, to prove that it is “of
recognized stature.” Since no guidelines are
provided for either standard, their meaning will
have 1o be determined in the courts on a
case-by-case basis.

These rights exist exclusively with the
artist during his or her lifetime and may not be
transferred. They may be waived, but only by
an express written and signed agreement. In
the case of a joint work, each contributing
artist may claim or waive the rights for all the
others. The Act also contains special provi-
sions for removal of works that are parts of
buildings (murals, bas reliefs), including a pro-
cedure to register such works.

A potential problem of this law is that it
mvokes the doctrine of federal preemption and
can be read to supersede any existing state
laws that protect equivalent rights against
mutilation and defacement. Among the ques-
tions that probably will have to be answered in
the courts are whether these statutes, many of
which apply to other visual works or extend
greater protections, are completely preempted
or only partially so, and whether they may be
invoked after the death of the artist.

Resale royalties
T N ey N Sl e e oW
Another time-honored French doctrine that,
like moral rights, transcends rights of copyright
and ownership of the original work in most
Berne signatory countries, is known as droit de
suite. It grants to creators a share in the value
of their works by guaranteeing a certain per-
centage of the sale price every time a work is
resold.

In the United States such rights, known as
resale royalties, exist only in California. A
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provision for resale royalties had been part of
the original version of the Visual Artists Rights
Act, but it was later dropped because of strong
opposition from art dealers. auction houses,
and museums. Under the Act’s authority, the
Copyright Office conducted a study on the
adoption of resale royalty legislation and rec-
ommended against it, concluding that potential
royalties are too far removed to provide the
proper incentives to the artists to create.
Incredibly, the study suggested that resale roy-
alties might actually have an adverse economic
impact on artists, because a buyer anticipating
having to pay a future royalty will lower the
amount the purchaser is willing to pay. The
Copyright Office did suggest, however, that the
issue be reexamined if the European
Community decides 1o harmonize existing droit
de suite laws to extend the resale royalty to all
its member states.

Original art

Well-known illustrators can command high
prices for the sale of their original art. In fact,
many graphic artists also sell their work
through galleries. 10 collectors, and to corpora-
tions. Original art may be exhibited, used as
portfolio pieces, given as gifts, or bequeathed
as part of an estate.

Concern for protecting ownership of an
original work stems not only from artists’ inter-
ests in obtaining additional income from the
sale of the original, but also from their interest
in protecting their reputations and careers.

Ownership of the physical art, while sepa-
rate from ownership of copyright, similarly is
vested with the artist from the moment it is
created. Selling the artwork does not transfer
any rights of copyright, as selling a right of
reproduction does not give a client any claim
to the physical artwork.

The work may be given to the client tem-
porarily so reproductions can be made. but the
client must take reasonable care of it and
return it undamaged to the artist. Of course,
separate fees can be negotiated for the physi-
cal artwork with a client or with any aother
party who wishes to buy it.

Fair practices

o o o S g S P, e A (AL - e
The Fair Practices Act, signed into law in
Oregon (1981; Sects. 359.350-359.365, Rev.
Stat.), in California (1982: Sect. 988, Civil
Code). and in New York (1983; Sects. 1401,
1403, Artists and Cultural Affairs Law and
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Artists’ Authorship Rights law: Sect. 12.9,
Gen. Bus. Law), clarifies who owns the original
work of art when reproduction rights are sold.
This legislation was drafted by the Guild’s
attorneys based on concerns raised by Guild
members.

The Act provides that an original work of
art can become the property of a client only if
it is sold in writing. The passage of this Act
reinforces one of the premises of the copyright
law, which is that works of art have value
beyond their reproduction for a specific pur-
pose, and that this value rightly belongs to the
artist who creates them. The Fair Practices Act
prevents clients from holding on to originals
unless they have written sales agreements with
the creator. In those states where it applies,
this Act solves problems that can arise when
clients believe they have obtained ownership
of the original art when in fact they have only
purchased rights of reproduction, or when they
believe they have obtained an original through
an ambiguous oral agreement.

In Oregon and California the law also pro-
vides that any ambiguity as to the ownership of
reproduction rights shall be resolved in favor of
the creator/artist. For artists whose livelihoods
depend on resale of reproduction rights and on
sales of original works, these laws are critical.

Another important piece of legislation that
prevents unauthorized reproduction of artwork
was enacted by a Georgia statute in 1990. The
Protection of Artists Act requires commercial
printers to obtain written affidavits from their
clients attesting that the artist has authorized
the reproduction of the work when the printing
of the art (painting, drawing. photograph. or
work of graphic art) costs $1.000 or more.
Echoing the federal copyright law. the Georgia
law separates the ownership of artwork from
the right to reproduce it. and puts clients on
notice that bills of sale or purchase orders
must state explicitly the extent of the rights
purchased. Any client or printer who uses or
reuses artwork without the written permission
of the artist would be subject to misdemeanor
penalties. The Atlanta Chapter of the Guild
was instrumental in getting the law passed.

Trademarks

A trademark may be a work. symbol. design. or
slogan, or a combination of works and designs.
that identifies and distinguishes the goods or
services of one party from those of another.
Trademarks identify the source of the goods or
services. Marks that identify the source of ser-

vices rather than goods typically are referred to
as service marks (e.g., the Graphic Artists
Guild logo. the Guild’s service mark, appears
in print with an ®). Normally, a trademark for
goods appears on the product or its packaging,
while a service mark usually is used to identify
the owner’s services in advertising. The protec-
tion given to trademarks and service marks is
identical, and the terms are sometimes used
imterchangeably.

While a copyright protects an artistic or
literary work and a patent protects an inven-
tion, a trademark protects a name or identity.
For example, Adobe ® is the word used as the
trademark for certain software products;
Mickey Mouse is a trademarked character for
Disney: and Amtrak is a service mark for rail-
road service. Sounds, such as jingles. can also
be used as trademarks. as can product shapes
or configurations such as McDonald’s distine-
tive golden arches.

Trademark protections can last indefinitely
if the mark continues to be used for a source-
indicating function. A valid trademark gives
the owner the right to prevent others from
using a mark that would be confusingly similar
to the owner’s mark. If anyone else uses the
mark for similar goods or services and it is
similar in sound. connotation. or appearance,
then the first user can prevent the latecomer
from using the mark. The test for infringement
is whether there would be a likelihood of con-
fusion as to the source of the goods or services.

For maximum trademark protection, a
party using a trademark in interstate commerce
should register the trademark with the U.S.
Patent and Trademark Office (PTO),
Washington, DC 20231. for $245. It is recom-
mended that a search be conducted to deter-
mine whether a trademark is already in use by
another party. since the application fee will not
be refunded if the application 1s rejected.
Basic information about trademarks can be
obtained by calling the PTO at 703.557.46306.

To date. 78 locations around the country
have been designated as Patent and Trademark
Depository Libraries. The depository receives a
CD-ROM database directly from the PTO from
which information can be retrieved free of
charge via public access terminals. Library

personnel will answer general—but not legal—
questions and provide preliminary instruction
on how to conduct a search. Current listings of
attorneys and agents specializing in patents
and trademarks are also available at the depos-
itory. For the location nearest you. call

703.308.HELP (703.308.4357).
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While not mandatory, federal registration
protects the trademark throughout the United
States, even in geographieal areas in which
the trademark is not being used. A federal
registration is legal evidence of trademark
ownership and the exclusive right to use it in
interstate commeree. As in copyright. someone
with a federal registration can file infringement
suits in federal courts and be eligible for
special remedies when infringement is proved.
including attorneys fees and damages.

The owner of a federal trademark registra-
tion may give notiee of registration by using
the ® svmbol. Trademark owners who do not
have a federal registration must use the
symbol ™ (for trademarks) and M (for service
marks).

International and
Canadian copyright

Any discussion on this subject is best begun
with the proviso that there is no such thing as
international copyright law. In other words,
there is no one international copyright law:
each country has its own copyright laws.
However, artists are protected under each
country’s laws through the copyright relations
their home country shares with the others.

In practical terms, this means that a U.S.
artist is protected by copyright in most other
countries, though protection may be to a differ-
ent degree than in the United States. For
example. moral rights, discussed elsewhere in
this hook, are protected differently
depending on the country. In some countries,
such as France, there is much greater moral
rights protection for all creators of copvrighted
works than in many others. In other countries,
such as Canada. moral rights protection for
visual and/or fine artists do not extend as far
as they do, for example, in France, but the pro-
tection extends to all creators of copyright
materials, unlike, for example, in the United
States.

Copyright laws around the world protect
artists and provide them with negotiating
power. All copyright laws are based on these
same principles. The copyright laws provide a
certain copyright culture within a country and
help to set industry standards in contractual
relationships. For instance. because of the
work-for-hire provision in the U.S. Copyright
Act, in certain industries. such as the film
industry, writers and other creators assign all
their rights. In Canada, where there is no
work-for-hire provision per se, screenwriters

retain the copyright in their scripts and license
the rights to a licensee/producer to make a film
out of it.

As the graphic communication industries
adapt to the glohal economy. graphic artists
can easily reside in one country while serving
clients in another. In the business relationships
hetween artists and buvers. political bound-
aries are blurring. Canadian artists often
serve U.S. clients and vice versa. The follow-
ing section highlights and contrasts the
important features of Canadian copyright law
as it applies to the visual communications
industries.

Canada/United States rights

¢ registering copyright: Copyright is automat-
ic in Canada and always has been. There is
a voluntary registration system but, unlike
in the United States. no deposit system
where artists deposit a copy of their works.
Registration of copyright works and licens-
es relating to works has less stringent pro-
visions than in the United States.
Canadians will see much more space in
contracts devoted to copyright registration
and documentation issues in U.S. registra-
tion procedures; these are standard clauses
in a U.S. agreement. Further, there are no
copyright notice provisions under Canadian
copyright law, though generally Canadian
creators include a copyright notice as a
way to remind the public that copyright
does exist in their works.

¢ duration of copyright: There is no renewal
of copvright in Canada, nor are there any
works that fall into the public domain and
that may be once again protected by copy-
right. With only two exceptions, in Canada
a hiterarv or artistic work is protected for
50 vears after the death of the author.
Engravings published at the time of an
author’s death are subject to the life-plus-
50 rule. And photographs made on or after
January 1. 1944, are protected for 50 vears
from the end of the calendar year of the
making of the initial negative or other plate
from which the photograph was directly or
indirectly derived or, if there was no nega-
tive or other plate, from the making of the
initial photograph. Engravings unpublished
at the time of an author’s death are protect-
ed until publieation and for 50 years there-
after. A work that is being exploited in
Canada and the United States may be
licensed for a part of the duration of copy-
right or for the full term of it.
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¢ reversionary interest proviso: In Canada,
where the author of a work is the first

owner of the copyright in it (i.e., it 1s not a

product of employment, a government

work, or a commissioned engraving, photo-
graph, or portrait). any copyright acquired
by contract becomes void 25 years after the
author’s death. This does not mean that the
term of copyright is affected. It means that,
if specific conditions apply, any subsequent
owner of copyright will lose his or her
rights 25 years after the author’s death. At
this time, the copyright becomes part of the
author’s estate and only the estate has the
right to deal with the copyright. Conditions
affecting this reversion include when the
author disposes of the copyright by will for
the period following the 25-year limit.

Thus, the section may be avoided by

bequeathing copyright for the period

between 25 and 50 vyears after the author’s
death.

It also does not apply where a work
has been assigned as part of a collective
work or a work or part thereof has been
licensed to be published in a collective
work such as an encyclopedia or magazine.

¢ commissioned works: Under Canadian law,
there is a special rule that only applies to
commissioned engravings, photographs. or
portraits. For these works. the person
ordering it is “deemed” to be the first
owner of the copyright in it if the following
conditions are met:

O the person ordering the work has offered
valuable consideration. such as money
or services: and

0 the work was created because of the
order and was not created prior to the
order being made.

This is true provided there is no agreement

between the commissioner and the creator

stating that copyright subsists with the cre-
ator of the work.

This 15 different than the U.S.
work-for-hire provision, as it is limited to
three very specific types of works, and
when the art purchaser is based in Canada,
it is likely that the contract will be hased
on Canadian law.

¢ employment works: In Canada, three eriteria
must be met in order for works made dur-
ing employment to belong initially to the
emplover. These are:

0 the employvee must be emploved under a
“contract of service™:

0 the work must be created in the course

of performing this contract; and

there must not be any provision in a
contract that states that the employee
owns the copynight (such a contract need
not be in writing).

One important distinction between the
U.S. work-for-hire and the Canadian
employment works provision is that in
Canada, notwithstanding the fact that the
employee does not own the copyright, the
employee continues to retain the moral
rights. An employee can never license
these moral rights, though he or she can
waive them.

¢ digital rights: Under Canadian law,
although an agreement may govern only
one jurisdiction, say North America. cer-
tain rights, such as those for the Internet or
World Wide Web. are not necessarily sub-
ject to geographical division. This means
that by virtue of licensing Internet rights,
artists are granting a worldwide license.

¢ moral rights: Under Canadian law, there are
three types of moral rights:

the right of paternity:

0 the right of integrity:

the right of association, or disclosure.
These rights are discussed at length in the
section of this chapter entitled Moral

Rights and the Berne Convention.

Moral rights in Canada last for 50 years
until the calendar vear end from the date of a
creator’s death. Upon death. they can be
passed to an artist’s heirs: they cannot other-

0

(]

0

wise be transferred. However. artists can agree
not to exereise one or more of their moral
rights. and this is something artists working
with a Canadian company should be aware of:
Even when an artist transfers copyright. and
even where the work is owned by an employer,
the artist has moral rights unless they are
waived.

The United States has moral nghts protec-
tions for limited works of visual art under the
Visual Artists Rights Act (see previous section of
this chapter). The duration depends on when the
work was created and/or transferred. If the work
was created after June 1. 1991, the rights endure
for the life of the artist(s). If the work was creat-
ed prior to June 1. 1991, and the title has not
been transferred to another party. the rights have
the same term as ordinary section 106 rights, as
determined by sections 302-304. If the author
transferred the work prior to June 1. 1991. he or
she has no moral rights in the work.
¢ fair use/dealing and exceptions: Canada

does not have a fair use provision. but has
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a similar though mueh narrower provision.
known as the fair dealing provision. It is
generally only used for quotes from a book
or article, ete.. and does not apply bevond
that or in cases. for example. of multiple
copying (i.e.. for classroom use) as in the
United States. In addition, Canada has
fewer exceptions that allow for free uses of
copyright materials. A copyvright revision
bill is pending in the House of Commons
as Pricing & Ethical Guidelines goes to
press: if passed, there will be many more
exceptions, primarily for schools, libraries,
archives, and museums. This means that a
U.S. artist may find that certain free uses of
work in the United States may be uses for
which permission will be requested and
paid for in Canada. The converse is also
true: Canadian artists may find that there
may be free uses of their work in the
United States for which they would be paid
in Canada. Generally, this is not something
that can be reversed by contract but is sub-
ject to the copyright statutes in the respec-
tive countries.

¢ government works: In Canada, the govern-

ment owns the copyright in works produced
by its emplovees. and sometimes indepen-
dent contractors/consultants. and any use
of government works requires permission
from the government. Thus, a Canadian
artist whose work incorporates some gov-
ernment works will probably have cleared
copyright in that work before including it
in his or her work. However. a U.S. artist
may not have cleared copyright in a U.S.
government work incorporated in his work;
in this situation. although permission may
not be required from the U.S. government
for use of the work in the United States,

permission will be required when that same

work is used in Canada. Therefore. an

American artist in this situation should be

careful in making any warranties and rep-

resentations regarding copyright clearance
of works incorporating any government
materials.

¢ governing law: Parties to an agreement gen-
erally are free to choose the state/province
whose law will govern the agreement.

Parties in transborder working relation-

ships must also choose the governing law
and in some cases this will be a point of
negotiation, as each party will probably
want its own jurisdiction to govern the
agreement. It is usually in the artist’s best
interests to have her own state/province’s
law govern the contract for ease of access
to a lawyer in that jurisdiction as well as
for convenience and costs should court
action be necessary.

However. more and more agreements
are now subject to mediation and binding
arbitration in a place halfway between the
cities of the contracting parties. This can at
least limit costs and travel times. A lawyer
should be able to help ensure that the laws
of another jurisdiction are compatible with
the artist’s contractual relationship.

For more information on Canadian copy-
right, see the Resources and References
chapter of this book.

The above information does not constitute
legal advice, and proper advice should be
sought where necessary.

[Thanks to Lesley Ellen Harris, a copyright and new-media lawyer who
consults on United States, Canadian, and international copyright mat-
ters, for the information contained in this section. She is the author of
Canadion Copyright Low.]
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Professional
issues

A variety of factors affect the way

artists and designers work.

Changes in business, tax, copyright, or

other laws can dramatically affect a cre-

ator’s business. So can emerging trends or

practices that vary from accepted cus-

toms. Following are some of the major

factors artists, designers, and their clients

should be aware of as visual communica-

tions projects are transacted.

Deductibility of artwork

There is a popular misconception that artists
donating their art to a charitable organization
may deduct the “fair market value™ of the
work. Curreni law, in fact. distinguishes
between “personal property” and “inventory.”
While anyone may donate personal goods to
any charity and deduct the fair market value,
businesses may only deduct the actual cost of
producing the item. Artists, therefore, may
deduct only the cost of producing the work,
1.e., the price of the canvas, paint, and other
materials. But if an artist sells an original
work, the buyer may donate that piece of per-

sonal property and deduct the amount paid for

it. As a result, artists have either withheld

their valuable originals or sold them to private

collectors, thus miting public access.

32' PrRicise & ETmiovt GrinperLiNes

Legislation signed into law by President
Clinton on August 10, 1993, contains a
number of significant provisions affecting
taxexempt charitable organizations described
m section 501(c)(3) of the Internal Revenue
Code. Since January 1. 1994, deductions have
not been allowed under section 170 of the
Internal Revenue Code for any charitable con-
tribution of $250 or more unless the donor has
contemporaneously-written substantiation from
the charity. The responsibility for obtaining
this substantiation lies with the donor. who
must request it from the charity. The charity is
not required to record or report this informa-
tion to the IRS on behalf of donors. Generally,
if the value of an item (or group of like items)
exceeds $5.000. the donor must obtain a quali-
fied appraisal and submit an appraisal summa-
ry with the return claiming the deduction.




Sales tax

M. ey WS W ne W WAL T
States have different policies in regard to sales
tax. In those that have one, the rate usually
ranges from 3 to 9 percent. and it is levied on
the sale or use of physical property within the
state. A number of exemptions exist. including
special rules for the sale of reproduction rights.
The applicable state regulations should be
consulted.

Generally. services, including the services
of transferring reproduction rights. are not sub-
ject to sales tax. Transfers of physical property
to a client (i.e.. original art, designer’s mechan-
icals) generally are not subject to sales tax if
they are part of a project that will be billed to a
client later by a design firm or other agent,
although a resale certificate may have to be
obtained. Sales tax is applicable for end sales
or retail costs only. not for intermediate sub-
contracting. An artist may have to file forms
showing that materials were intermediate and
thus not taxable.

Variations by state
Many tax laws are unclear in relation to the
graphic communications industry. though
efforts are underway to clarify them (see sec-
tion on New York State following). In any case
in which artists are doubtful about whether to
collect the tax. it 1s safest to collect and remit
it to the state sales tax bureau. If artists should
collect the tax but don't, they, as well as their
clients, will remain liable. It can, however, be
difficult to try to collect the tax from clients on
assignments that have been performed in the
past if an audit or another review determines
that sales tax was owed.
The examples of California. Minnesota,
1§ and Massachusetts following illustrate the
great variation in states’ sales tax regulation.
¢ California: Following a random audit in
1993, the Board of Equalization (BOE), one
of California’s taxing agencies, ruled that
children’s book and stamp illustrator
Heather Preston was required to pay sales
taxes on four years’ worth of royalties for
book and rubber stamp illustrations. But
she found peculiar catches: The authors of
the books Preston illustrated, who turned in

hard-copy manuscripts. owed no sales tax
on their royalties. And had she sent the
work electronically, rather than in hard
copy. she would likely not have owed sales
tax. On June 21, 19906, following an unsuc-
cessful appeal to the BOE, Preston filed a
lawsuit to recover sales taxes and intereslt

¢

on the ground that the BOE has improperly
attempted to treat the grant of use rights as
a transfer of tangible property.

The BOE considers hard-copy artwork
“tangible.” and therefore taxable. but writ-
ten work is information. and therefore
“intangible.” and exempt. This distinction is
made in addition to numerous other exemp-
tions lobbied for by powerful California
industries such as software manufacturers.
film studios. and music companies.

Shortly before Preston filed suit, car-
toonist Paul Mavrides won an appeal of his
back taxes claim. Mavrides’s case, which
was supported by the California Newspaper
Publishers Association. the Amerncan Civil
Liberties Union. the Cartoonists Legal
Defense Fund. and over 30 other organiza-
tions. differed in significant respects from
Preston’s.

In Mavrides’s case. the BOE attempted
to collect sales tax from cartoonists for the
first time following the 1991 repeal of news-
papers’ exemption from the sales tax. The
ruling in his successful appeal was made
narrowly, exempting from the tax artists who
also write the accompanying script when
their work is published in books, maga-
zines, or newspapers, but not when in greet-
ing cards, posters. displays, etc.

Minnesota: A March 1993 Minnesota rule
states that the sale of an advertising
brochure is no longer considered the sale
of “tangible personal property™ (a physical
product. rather than a service or intellectu-
al property such as reproduction rights): it
is now considered part of the sale of a
“nontaxable advertising service.” Since the
agency is selling a nontaxable service. it
must pay tax on all the taxable “inputs”
(all the components of an advertising prod-
uct that were provided by outside vendors
such as illustration. photography, or copy-
writing) used to create the brochure

including commissioned artwork. In most
cases the inputs can no longer be pur-
chased tax exempt.

Massachusetts: The Department of Revenue
in Massachusetts recently has been
altempting to tax activities that previously
had been held tax-exenmpt service activities:
specifically, the creation of preliminary art-
work: logos designed for corporate use: ser-
vices in conjunction with newspapers, mag-
azines, and periodicals: and others, There
1s a growing movement in Massachusetts 1o

resist these changes. For more information,
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please contact the Graphic Artists Guild nized the need to address the confusion in
Boston Chapter at 617.455.0363. the industry on this issue. Many in the

¢ New York State: For two years beginning in industry were being told different things by
1990 a coalition representing the American different people (including accountants and
Institute of Graphic Artists (AIGA). the other professionals) and consequently faced
Graphic Artists Guild. and the Society of substantial sales tax assessments if audit-
Environmental Graphic Designers (SEGD) ed. The New York State Tax Department
met with representatives of the New York worked with the Guild. the AIGA, and
State Sales Tax Authority to establish SEGD to provide clear and understandable
guide—lines for how graphic designers and rules. The guidelines. as they appear here.
illustrators should charge sales tax for their have been reviewed and approved by the
services. New York State Tax Department

All three organizations clearly recog-

Guidelines for the Interpretation
of Sales Tax Requirements in
New York State

The following are some frequently asked questions about sales taxes, and their answers, that will

enable graphic artists to understand the guidelines provided by the New York State Department of

Taxation and Finance, Sales Tax Instruction & Interpretation Unit.

¢ When are graphic designers and illustrators expected to charge sales tax on their services and
when are their sales exempt from tax?

¢ When are graphic designers and illustrators expected to pay sales tax on the matenals, equip-
ment, and services they buy, and when are those purchases exempt from tax?

SPECIAL RESPONSIBILITIES FOR GRAPHIC DESIGNERS AND ILLUSTRATORS

WORKING IN NEW YORK CiTHY

On certain purchases, only New York City sales tax (currently 4 percent) is payable; New York State

sales tax (currently 4.25 percent) is not. These purchases are:

¢ consumable matenals used to produce work for sale and which are not to be passed along to the
client as part of the final product, including knife blades, masking tape, tracing paper, sketch

paper, and markers;

maintenance and repair services for equipment predominantly used to produce work for sale, such

as computer, laser printer, or copier repair and maintenance;

freelance services used during the production of work for sale, including those employed to work
on presentation materials or mechanicals that are part of a contract on which sales tax will be
charged.

From a practical standpoint, it is easy to know whether a freelancer’s services are subject to the New
York City tax, because the projects on which they are working are specific. With consumable materials
and maintenance and repair it is not always as clear, and it may be simpler just to pay the full New York
City sales tax rather than guess what project they may be used on.

When any of the above items or services are purchased, the graphic designer or illustrator must
still issue a valid resale or exempt use certificate to be exempt from the state sales tax, even though
the local city tax is being paid.

The Graphic Artists Guild strongly recommends that graphic artists consult an accountant or tax
lawyer to determine tax liabilities under these guidelines. Because of their familiarity with an artist’s
business, these professionals are suited to answer questions best. An alternative would be to contact
the New York State Department of Taxation and Finance, Sales Tax Instruction & Interpretation Unit,
Room 104A, Building 9, State Campus, Albany, NY 12227, 800.CALL TAX (800.225.5829).

If any ruling is obtained that is contrary to these guidelines, please notify the Graphic Artists Guild.
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Charging sales tax

The basic sales tax law imposes a tax on the
sale of tangible personal property. Many local
authorities add their own sales tax to the tax
imposed by the state. The resulting sales 1ax
must be: charged in addition 10 the rest of the
sale: stated as a separate item on any invoice:
paid by the purchaser.

Payment of sales tax by the seller (in this
case by the graphic designer or illustrator), or
failure to itemize it on an invoice, is prohibit-
ed. Mixing taxable with nontaxable items on
the same invoice subjects the entire invoice to
sales tax.

Exemptions from

charging sales tax

The six areas of exemption relevant to graphic

designers and Wllustrators are:

¢ items for resale: When tangible personal
property passes through intermediate own-
ers. laxes are deferred until it reaches the
final purchaser. An example 1s any item
purchased in a store. Sales tax is paid by
the end customer at the over-the-counter
sale; the retailer doesn’t pay tax when pur-
chasing from the wholesaler; the wholesaler
doesn’t pay it when purchasing from the
manufacturer. Consequently, any item pur-
chased for resale may be purchased tax-
exempl if the purchaser issues a properly
completed resale certificate. The responsi-
bility for collecting the tax then falls on the
seller when the item is resold to the final
purchaser.

¢ exempt use: If the final sale is for an exempt
use, for instance, promotional materials
delivered 1o a client in New York hut to he
distrihuted out of New York State, the ven-
dor must verify the tax-exempt status by
obtaining an exempt use certificate from
the purchaser.
¢ sales to exempt organizations: Nonprofit and
educational institutions, and most federal
and New York State governmental agencies,
have tax-exempt status. In this instance,
the vendor must verify the tax-exempt sta-
tus by obtaining an exempt organization
certificate or government purchase order
from the purchaser.
¢ grants of reproduction rights: At the end of
’ a creative process, if specified restricted
| rights only are translerred, but there’s no
| ‘ transier of ownership of tangible personal
property (e.g., the original, physical art-
' work or 50,000 brochures), the transaction
I is not taxable. Grants of rights are not sub-

ject to the sales 1ax.

¢ tax-exempt services: Purchases of certain
services that do not result in the transfer of
tangible personal property are. by their
nature, nol taxable. For example, profession-
al fees for consultation services provided by
doctors, attorneys. or accountants are nol
taxable.

¢ out-of-New York State sales: The sale of
work 10 out-of-state clients, delivered
oul-of-state, is not subject 1o sales tax.
There must, however, be evidence of
out-of-state delivery.

Responsibility of graphic
designers and illustrators

for payment and collection of
sales tax

Whether a graphic designer’s or illustrator’s
services are taxable depends upon whether
there is a final transfer of tangible personal
property. If there is. the entire contract is tax-
able, including all consultations, designs,
preparation of artwork, etc. If the graphic
designer or illustrator transfers comps,
mechanicals, computer data, printed materials,
or fabricated materials such as exhibits or
signs to the client, the artist’s services are con-
sidered 1o he transferable personal property.

The results of a graphic designer’s or illus-
trator’s services are nol considered transferable
personal property if they do not provide print-
g or fabrication services; if they grant repro-
duction rights only; and if ownership of all the
designs, comps, mechanicals, or computer data
remains with the artist and are transferred only
temporarily for reproduction; afterward they
must be returned, unretouched. unaltered, and
undisplayed, to the artist.

Corporate identity and logotype programs
are a special case. Conceivably, one could
state 1n a contract that only specific lmited
reproduction rights are being granted. In prac-
tice, however, the prospect of a chient not hav-
ing complete rights to their own logotype or
corporate identity system is not credible.
Therefore, such a project should be considered
a taxable sale.

In most cases, graphic designers and illus-
trators will discover that some of their projects
are taxable and some are not. As described
below, it is important that taxable and nontax-
able work be arranged under separate contracts.

Graphice designers and illustrators mnst
remember that the onns is always on them to
prove that a project is nontaxable. Therefore,

agreements, invoices, and mechanicals or
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comps should have very clear language stating
that ownership remains with the artist; that only
rights for reproduction are heing granted: and
any graphic representations or artwork are
being transferred temporarily solely for the pur-
pose of reproduction, after which they are to be
returned—unretouched, unaltered. undis-
played—to the graphic designer or illustrator.

If you are required to charge a sales tax,
you should consult an experienced accountant
to determine your specific responsibilities. You
will have to register as a vendor and, as a
collector of taxes on the state’s behalf, will be
issued a resale number enabling you to
purchase certain materials. free of tax. for the
creation of the products to be resold to vour
clients.

There are two basic exemption documents
used by graphic designers and illustrators
when making tax-exempt purchases: the resale
certificate and the exempt use certificate. The
resale certificate is only for items or services
that will become a part of the item heing sold:
for example, the illustration board used for a
mechanical. The exempt use certificate is for
items used in the production of the final prod-
uct but that do not become an actual part of it:
for example, knife blades used to trim the
ilustration board.

Graphie designers and illustrators are
required to keep accurate records of all items
so purchased and for which project they were
used. They are also required to retain the sub-
sequent invoice that indicates sales tax has
heen charged on that item directly or on the
item into which it has been incorporated. It is
essential that graphic designers and illustrators
keep clear, thorough records of all projects.
including all purchases for each projeet. so
that in the event of an audit they can show
accurately that they paid sales tax on their
purchases.

A graphic designer or illustrator is entitled
to purchase services or materials for resale. or
for production. without paving tax. even if sale
of the final product will be exempt from tax:
i.e., to an exempt chient or if the final product
will be shipped out of New York State.

The resale certificate may not be used if
the services do not result in a sale. such as
when only unrestricted reproduction rights are
granted or if the contract is for consultation
alone. with no tangible end result. On such
projects. the designer must pay tax on all
equipment, supplies. and serviees used.

Equipment. such as computers and laser
printers, that is used predominantly for the

production of work for sale (i.e., more than 50
percent of the time) also may be purchased
exempl from sales tax by submitting an exempt
use certificate to the vendor. Don't forget: This
means that if only half the artist’s work results
in taxable sales, and this equipment is used
only half the time on design work, then the
equipment is being used only 25 percent of the
time to produce work for sale, and therefore it
is subject to full tax when purchased.

Graphic designers and illustrators working
in New York City must be aware that there are
special considerations concerning their pur-
chases, as follows:

If most projects are not taxable, it may be
simpler to pay tax on all the equipment, sup-
plies. and services you purchase, just to be on
the safe side and to simplify matters in the
event of an audit.

Where projects may result in a taxable
sale it is permissible to divide the project into
two entirely separate contracts, one which is
taxable and one which is not. As an example. if
a elient wishes the designer or illustrator also
to provide printing and fabrication services,
they may set up one contract for design and
production of the artwork and an entirely sepa-
rate contract for printing and fabrication. The
design and production contract must specify
the transfer of limited reproduction rights only,
and the client must be ahle to terminate the
relationship and go elsewhere for printing or
fabrication services. A separate contract. to
provide printing services, would be taxable
(subject to the other relevant exemptions
described above. i.e. exempt purchaser. out-of-
state dehivery. etc.).

In the case described above it is essential
to keep the two contracts entirely separate:
separate proposals. separate agreements. and
separate invoices. Do not make the mistake of
mixing the two. If any part of the contract is
taxable. it can be only because there is a tax-
able sale. and consequently the entire project
is taxable. There cannot be one contract where
some items are taxable and some are not.

Using freelance suppliers
It is important for freelance graphic designers
and illustrators to understand that services
they use. such as those of freelance typogra-
phers. are taxable. All freelancers must charge
sales tax on their services to the graphic
designer or illustrator, unless the exemptions
outlined above apply.

In certain circumstances, the artist who
uses freelance services should. for their own
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protection, pay any lax due directly to the
state (if, for example. the freelancer is a
student and not registered as a vendor,
or if the {reelance supplier does not bill and
collect the wax). A specific fill-in section on
the sales tax reporting form, entitled
“Purchases Subject to Use Tax,” is provided
for this purpose.

When the graphic designer’s or illustrator’s
services resulls in a taxable sale, he or she
may issue a resale certificate to their free-

lancer for their work.

When a freelancer works on a project that
does not resull in a taxahle sale for the artist,
i.e., where reproduction rights only are being
granted to the client. then the artist must pay
full tax on the freelancer’s fee.

Again, in the event of an audit. it is essen-
tial to keep accurate records. Graphic design-
ers and illustrators should keep carefully
receipled invoices from freelancers showing
that, where appropriate, sales tax has been
charged and paid. If the evidence is not clear-
cut, the sales tax authorities will expect the
artist to pay the taxes.

New technology

In recent years, computers have become a
large part of professional artists’ day-to-day
lives. Artwork is composed and enhanced on
computer, stored and altered, and transmitted
by telephone lines to satellites for review and
production. Artwork created or produced on
computer is used in virtually all markets and
fields, and new computer-related markets, such
as online services and the World Wide Wels,
have opened.

Concerned with the effects of new tech-
nologies on society and the marketplace, the
Graphic Artists Guild provided information to
the U.S. government about the impact of the
technology and the need to develop public pol-
icy. This information was considered by the
; U.S. Department of Commerce when formulat-
ing regulations for the National (Global)
Information Infrastructure, sometimes known
as the “information superhighway.”

| Among the concerns expressed were that

- existing copyright law is inadequate to protect
artists’ works, which can be stored in electron-
ic “image banks,” or on clectronic information

| networks, and manipulated and used without

- the artist’s knowledge or permissiou. While
unauthorized uses and alterations already
occur, artists are concerned that with the
increasing ease and availability of the new

technologies these kinds of abuses will
prohiferate unless public policy is shaped to
prevent them.
Legislation introduced by Senate Judiciary
Chairman Ornin Hateh (R-Utah) would
strengthen copyrights in the digital age in the
folowing ways:
¢ prohibit breaking any security or encoding
devices:

¢ make it a criminal act to change any encod-
ed (topyright managenment information ((f.g..
name of author, use restrictions):

¢ allow libraries to make additional archival
copies;

¢ allow braille versions to be produced if the
publisher doesn’t do it within a vear.

While there 1s potential for great harm to
creators, the new technologies also offer the
possihility of great creative advances. That 1s
why the Guild advocates that public policy
emphasize research into technologies that will
help protect authorship rights. (Please consult
the New Technology Issues chapter for a thor-
ough discussion of the impact of this equip-
ment on graphic artists, designers, and their
clients.)

Employment issues

Portions of the Employment Issues section were reprinted
from Communicotion Arts with permission of Tad Crawford

© Tad Crawford, 1993.

Clients should be aware that the Internal
Revenue Service takes a dim view of indepen-
dent contractor relationships. From the govern-
ment’s perspective, employers use so-called
independent contractors to evade employment
taxes. If independent contractors are hired. the
employer should be sure they can justify this
designation in the event of an audit. Hf the IRS
successfully reclassifies the independent con-
tractors, the very existence of a firm can be
threatened. (Please consult the Legal Rights
and Issues chapter for a complete discussion of
work for hire.)

In recent years the Internal Revenne
Service has cracked down on advertising agen-
cies, design firms, publishers. and others, by
examining whether artists providing graphic
design, illustration, or production services are
actually independent contractors (“lree-
lancers™) or employees. In audit after audit,
the IRS has determined that so-called free-
lancers are in fact employees. based upon an
analysis of the actual working relationship
between the elient and the graphie artist.
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Especially vulnerable to IRS scrutiny. and a
significant risk to the hiring party. are those
artists who work as “full-time freelancers.”
One West Coast comic book publisher. for
example. went out of business following the
six-figure penalties imposed by the IRS for
misclassifying its emplovees as independent
contractors.

There are advantages and disadvantages to
each classification for both the artist and the
hiring party. Independent contractors are paid
a flat fee, simplifying the emplover’s bookkeep-
ing. and depending on the freelancer’s fee
structure, the art buyer may realize significant
savings on taxes. insurance, and other fringe
benefits. Independents retain some control
over their copyrights, time, and business tax
deductions for materials, overhead on private
work space. etc. But independents always risk
loss from partial payments when work is reject-
ed or canceled or when they work on specula-
tion. while emplovees are guaranteed at least
the legal minimum wage.

Social Security tax (FICA)

When classified as an employee. 7.65 percent
of a graphic artist’s gross income up to $60.600
is paid by the employer: the remaining 7.65
percent of the total Social Security payment is
withheld from the artist’s paycheck.
Independent contractors must pay the full 15.3
percent FICA tax on adjusted gross income.

Benefits and insurance

All employees are entitled to receive unem-
plovment. disability. and workers compensation
insurance coverage. Depending upon specific
company policy. employers may also be
obligated to provide optional fringe benefits
such as paid vacations. comprehensive
medical and hospitalization insurance.
emplover-funded pension plans, or profit-shar-
ing to every employee. Independent contractors
must purchase their own disability coverage
and have no access 10 unenmployment
insurance or workers compensation.
Furthermore. independent contractors must
provide their own vacations, medical coverage.
and retirement plans.

Tax deductions

Independent contractors can reduce their tax-
able income significantly by deducting legiti-
mate business expenses. Emplovees may also
deduct unreimbursed expenses, but only for
the amount exceeding 2 percent of their
adjusted gross income.

.
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Job security

Employees do not enjoy the freedom of working
for whom they want and when they want as a
freelancer might. but they do enjoy some secu-
rity of a regular paycheck. The 1980s and
1990s downsizing treud, however, has given
longtime employees a greater sense of insecu-
rity about their employment status than previ-
ously. Employees have a legal right to organize
for the purposes of collective bargaining, a
right denied to most independent contractors.
The Graphic Artists Guild currently represents
one group of emplovees in a collective bargain-
ing agreement with their emplovers, at
Thirteen/WNET Educational Broadcast
Television in New York City. This contract, a
three-and-a-half-vear agreement effective
January 1. 1995, broadened the definition of
graphic artists eligible for union representation
and benefits: improved attributions and program
credits: guarantees approximately 9 percent
salary increases during the contract: and pro-
vides medical. holiday. and vacation benefits.

Work for hire

The work-for-hire doctrine allows the employer
to be the legal author of a work. Independent
contractors are recognized as the author of the
work and control the copyright unless they sign
a contract that specifically states the work is a
“work for hire.” All work created by employ-
ees. however. unless otherwise negotiated. is
done as work for hire. which gives authorship
and all attendant rights to the employer.
Negotiating those rights back. while possible,
1 not easy.

Determining employvee status

The IRS has issued a 20-factor control test
(Revenue Ruling 87-41. 1897-1CB296) to
clarify the distinction between employees and
independent contractors. The control test is
easy (o state generally: Is the outside help sub-
ject to the control of. or right to control by, the
firm?

Unfortunately. however. the guidelines are
too general to resolve every situation. Often
some factors suggest emplovee status while
others suggest independent contractor status.
Key factors looked to by the IRS include:
¢ instructions: Is the worker required to obey

the firm’s instructions about when, where.

and how work is to be performed? If the
firm has the right to require compliance
with such instructions. the worker is likely
to be an emplovee.

¢ training: Training a worker snggests that



the worker is an employee. The training
may be only having a more experienced
employee work with the newcomer. by
requiring that he or she attend meetings. by
correspondence, or by other methods.

¢ integration: If a worker's services are part
of a firm’s operations. this suggests that the
worker is subject to the firm’s eontrol. This
is especially true if the success or continu-
ation of the firm’s business is dependent in
a significant way upon their services.

¢ personal services: If the firm requires that
the services be performed in person. this
suggests control over an employee.

¢ use of assistants: If the firm hires. directs,
and pavs for the worker's assistants. this
indicates their emplovee status. On the
other hand. if the worker hires. directs, and
pays for his or her assistants: supplies
materials: and works under a contract pro-
viding that they are responsible only to
achieve certain results. this would be con-
sistent with independent contractor status.

¢ ongoing relationship: If the relationship is

ongoing, even if frequent work is done on

irregular cvcles, the worker is likely to be

an emplovee.

fixed hours of work: This would suggest that

the worker is an employee controlled by

the firm.

Sfull-time work: If the worker is with the firm

full time. this suggests the firm controls the

<

<

time of work and restricts the worker from
taking other jobs. This would show employ-
ee status.

¢ work location: If the firm requires that the
worker be at the firm’s premises. this sug-
gests emplovment. The fact that the worker
performs the services off premises implies
being an independent contractor, especially
if an emplovee normally would have to per-
form similar services at an emplover's
premises.

¢ work flow: If the worker must conform to
the routines, schedules, and patterns estah-
lished by the firm. this is consistent with
being an employee.

¢ reports: A requirement that reports be sub-
milted. whether oral or written. would sng-
gest employee status.

¢ manner of payment: Payment by the hour.
week. or month suggests an emplovee. while
payment of an agreed upon lump sum for a
job suggests an independent contractor.

¢ cxpenses: Payment of expenses by the firm
implies the right to control company
expenses and thus suggests employment

status.

¢ tools and equipment: If the firm provides
tools and equipment. it suggests the worker
is an emplovee.

¢ nvestinent: If the worker has a significant
investment in his or her own equipment. this
implies being an independent contractor.

¢ profit or loss: Having a profit or loss (due to
overhead. project costs, and investment in
equipment) is consistent with being an
independent contractor.

¢ multiple clients: Working for many clients
would suggest independent contractor sta-
tus. although it may be that the worker is
an emplovee of each of the businesses.
especially if there is one service arrange-
ment for all the clients.

¢ marketing: If the worker markets his or her
services to the public on a regular basis. this
indicates independent contractor status.

¢ right to discharge: If the firm can discharge
the worker at any time. this suggests employ-
ment. An independent contractor cannot be
dismissed without legal liability unless the
contract specifications are not met.

L4 rig/u to quit: An employee may quit at any
time without liability. but an independent
contractor may be hable for failure to per-
form according to the contractual terms.

A matter of intention

The IRS even may argue that workers with a
very peripheral connection to the firm—for
example. mechanical artists or illustrators—
are emplovees. The exposure for unintentional
misclassification of an emplovee is serious. but
nol nearly as serious as the penalties for an
intentional misclassification. If the misclassifi-
cation is unintentional. the emplover’s liability
for income taxes is limited to 1.5 percent of the
emplovee’s wages. The employers hability for
FICA taxes that should have been paid by the
emplovee would be limited to 20 percent of
that amount. The emplover would have no right
to recover from the emplovee any amounts
determined to be due to the IRS. Also. the
emplover would still be liable for its own share
of FICA or unemployment taxes. Interest and
penalties could be assessed by the IRS. but
only on the amount of the employers liability.
If the miselassification is intentional. on
the other hand. the emplover can be hable for
the full amount of income tax that should have
been withheld (with an adjustment il the
employee has paid or does pay part of the tax)
and for the full amount of both the emplover
and emplovee shares for FICA (though some of
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it may be offset by emplovee payvments of FICA
self-employment taxes). In addition. the
emplover is liable for interest and penalties that
are being computed on far larger amounts than
when the misclassification is unintentional.

Precautions and safeguards

After conducting a careful review of how their
workers should be classified under the IRS’s
20-factor control test. a client or firm may
remain uncertain of what is correet. A wise
approach is certainly to err on the side of cau-
tion and classify workers as employees when in
doubt.

If the firm believes a worker to be an inde-
pendent contractor. the two parties should
negotiate a carefully worded contract. It should
be legally binding and accurately set forth the
parties” agreement. To be most helpful in the
event of an IRS challenge. it must be apparent
{from the contract that the worker is an inde-
pendent contractor under the 20-factor test.
The contract must then be adhered to by the
parties. If a firm has such contracts in place
already. they should be reviewed with the IRS
test in mind—and whether the parties in fact
are following the terms of the contract.

To protect themselves from an IRS audit
and the potential penalties. many clients are
treating every artist as an employee, even those
who are clearly independent. In these cases.
clients are withholding appropriate taxes from
creative fees and are issuing end-of-year W-2
forms rather than Form 1099. To counter the
potential loss of copyright (since works created
by emplovees are considered works for hire
unless otherwise negotiated). artists should:
clearly establish themselves as independemt
contractors, preserving authorship and copy-
rights: attempt to recoup the rights to their
works from the hiring party through negotia-
tion: or authorize a labor organization such as
the Graphic Artists Guild to represent them in
order to negotiate equitable fees. henefits. and
rights. For more information on the potential
benefits of collective bargaining in confronting
this threat to artist’s property rights, contact
the Guild's national office.

Cancellation and rejection
fees (““kill fees”’)

Cancellation provision

According to current and historical data,
clients usually pay the artist a cancellation fee
if the assignment is canceled for reasons

beyond the artists control.

¢ If cancellation occurred prior to the com-
pletion of the concept or sketch phase, cur-
rent data indicates the average cancellation
fee to be approximately 25 percent of the
original fee for illustrators and approxi-
mately 40 percent for graphic designers.

¢ If cancellation occurred after the comple-
tion of preliminary work and prior to the
completion of finished art. current data
indicates the cancellation fee to be
between 30 to 65 percent (with an average
of approximately 50 percent) for illustrators
and 45 to 100 percent (with an average of
nearly 80 percent) for graphic designers.

¢ If cancellation occurs after the completion
of finished art. the average cancellation
fees currently range between 65 to 100
percent of the original fee, with the median
response to the Guild’s survey being 100
percent.

¢ Historical data indicate that all necessary
and related expenses (such as model fees,
materials, or overnight shipping fees) are
paid in full.

¢ In the event of cancellation. the client
obtains all of the originally agreed-upon
rights to the use of the artwork upon pay-
ment of the cancellation fee (except in roy-
alty arrangements: see the Pricing &
Marketing Artwork chapter for more infor-
mation). Even though the client chooses not
to exercise a particular reproduction right
at this time. that right is transferred to the
client when the purchase is completed with
pavment. Depending upon the understand-
ing between the parties. the specified right
may revert back to the artist if not exer-
cised within a specific period of time.

¢ If preliminary or incomplete work is can-
celed and later used as finished ant. the
client usually is obligated contractually to
pay the unpaid balance of the original
usage fee.

¢ Artists and clients may agree to submit any
dispute regarding cancellation fees to a
forum for mediation or binding arbitration.

Rejection provision

According to current and historical data,

clients may agree to pay the artist a rejection

fee if the preliminary or {inished artwork is

found not to be reasonably satisfactory and the

assignment is terminated.

¢ If rejection oceurred prior to the completion
of the concept or sketch phase, current data
indicates the average rejection fee to be
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approximately 21 percent of the original fee.
¢ If rejection occurred after the completion of

preliminary work and prior to the comple-

tion of finished art. current data indieates

the rejection fee to be between 27 to 58

pereent (with an average of approximately

42 percent).
¢ If rejection occurred after the completion of

finished art. the average rejection fees cur-

rently range between 53 to 100 pereent of
the original fee. with 100 percent the medi-
an response to the Guild’s surveys.

¢ All necessary and related expenses are cus-
tomarily paid in full.

¢ In the event of rejection. the client has cho-
sen not to obtain any rights to the use of
the artwork. Therefore. many artists refuse
to permit rejected work to be used for
reproduction by the elient without a sepa-
rate fee.

¢ Artists and clients may agree to suhmit any
dispute regarding rejection fees to a forum
for mediation or binding arbitration.

The cancellation and rejection fees
described in this book are a product of negoti-
ation between the parties. Whether they are
paid. and where on the spectrum a particular
cancellation or rejection fee 1s set. depends
upon the specific circumstances of each case
and upon the artist’s determination to require
such fees to he paid in an amount commensu-
rate with the effort invested. For example. if
preliminary work is unusually complex or the
assignment requires completion on a very short
deadline. artists mav demand higher cancella-
tion or rejeetion fees. Another consideration
often taken into account in setting cancellation
or rejection fees is whether other. rewarding.
assignments from other clients may have heen
declined in order to have completed the can-
celed assignment in a timely manner.

Historically. cancellation and rejection
fees are practices that have heen widely
accepted by clients and artists alike. even
when contracts are verhal (or written but lack a
cancellation or rejection provision). For addi-
tional information on cancellation and rejec-
tion fees. see the Professional Issues chapter.

Speculation

e R e
Speculative ventures. whether in the financial
markets or in the visual communications
industries. are fraught with risk. Individuals
who choose this course risk loss of capital and
expenses. Artists and designers who accept
speculative assignments (whether direetly from

a chient or by entering a contest or competi-
tion). risk anticipated fees. expenses. and the
potential opportunity to pursue other. reward-
ing assignments. In some circumstances, all of
the risks are placed on the artist. with the
chient or contest holder assuming none: for
example. buyvers who decide only upon com-
pletion of finished art whether or not to com-
pensate the artist. This situation occurs in
agreements where payvment is dependent on
“buver's satisfaction™ or “on publication.”

Nonetheless. many individual artists and
designers. acting as entrepreneurs, create their
own work and exploit those works in any vari-
ety of wavs. For example. if an artist’s book
proposal is accepted by a publisher who agrees
to pay an advance against a rovalty on sales.
the artist and the publisher are sharing the
risks on their mutual investment. The compen-
sation to both parties is speculative. in this
case meaning both are dependent on the mar-
ket response to the product.

Each artist should decide individually
whether to enter art contests or design compe-
titions. provide free services. work on specula-
tion, or work on a contingent basis. Each artist
should deeide independently how to price his
or her work. The purpose of The Graphic Artists
Guild Handbook: Pricing & Ethical Guidelines
1s to inform each artist fully so that he or she
may decide independently how to price his or
her work and negotiate a fair agreement.

Contests
and competitions

In 1980. the Graphic Artists Guild together
with Designers Saturday (DS). a furniture man-
ufacturers association. developed a competition
to meet two goals: to produce high-quality art
for the DS annual show and to provide a com-
pelition that was ethical and appropriate for
professional artists. At the same time. the Guild
was receiving complaints from artists around
the country concerning the unethical nature of
most contests that they were asked to enter.

The results of the experiment with DS
were so successful that the Guild decided to
see 1if other eompetitions and contests could be
structured to accomplish the goals met by the
DS model.

In an effort to gain a clearer picture of the
competition scene nationwide, the Graphic
Artists Guild Foundation. with a supporting
grant from the National Endowment for the
Arts. conducted a nationwide survey of art and

design competition holders, as well as an infor-
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mal poll of jurors and competition entrants.

This study resulted in the establishment of
a list of guidelines for three types of art compe-
titions: those held by art-related organizations
or associations to award excellence in the field:
those for which the winning entries are used
for commercial purposes: and competitions
held by nonprofit organizations where the win-
ning entries are used for nonprofit purposes.

Among the findings of the surveys were
that:

By far. the largest and most expensive
competitions are those operated by associa-
tions ancillary to the advertising industry. such
as art directors’ clubs and industry trade maga-
zines. The purpose of these competitions is to
honor excellence within their own communi-
ties. While these competitions do not require
that original art be submitted. the sponsoring
organizations often charge high entry fees for
members and nonmembers alike. These com-
petitions generally attract the highest volume
of entrants. Historically. contests or competi-
tions requiring the submission of new. original
work have attracted the fewest number of
entries from professional artists. Most profes-
sional artists reported that they did not want or
could not afford to take time from income-pro-
ducing projects to create original work for a
competition on a speculative basis. The most
popular type of competition for this group is
based on work already produced or published.

In most caszes. the process for selecting a
jury for competitions appears to be quite good.
However. jurors noted that often the criteria or
process for judging the work is vague or poorly
articulated.

Another abuse listed by professional
artists concerning competitions is the require-
ment for all-rights transfers by all entrants to
the competition holder.

In response to the data received from the
competition study, the folowing guidelines
were developed:

Competitions by art-related

organizations/associations teo

award excellence

1. The call for entry shall define clearly all

rules governing competition entries.
specifications for work entered. any and
all fees for entry, and any and all rights
to be transferred by any entrants to the
competition holder.

Ny

Jurors for the competition shall be listed
on the call for entry. No juror or emplovee
of the organization holding the competition

shall be eligible to enter the competition.

3. Criteria for jurying the entries and speci-
fications for the artwork 1o be submitted
in all rounds shall be defined clearly in
the call for entry as a guide to both
entrants and jurors.

4. Deadlines for notification and process for
notification for acceptance or rejection of
all entries shall be listed in the call for
entry.

5. Any and all uses for any and all entries
shall be listed clearly in the call for
entries. with terms for any rights to be
transferred.

6. For the first round. tearsheets. slides.
photographs. or other reproductions of
existing work shall be requested in order
to judge appropriateness of style. tech-
nique. and proficiency of entrants. This
round shall result in the choice of final-
ists. If samples from this round are not to
be returned to the entrants. that fact shall
be listed clearly in the call for entries.

7. If the competition ends in an exhibition.
hanging or exhibition fees paid for by the
entrants shall be listed in the call for
entries.

8. After the first round. the jurv may
request original art for review. The com-
petition holder shall insure all works
against damage or loss until the work is
returned to the artist. All original artwork
shall be returned to the artist. Any fees
charged to the artists for the return of art-
work shall be listed in the call for entry.

9. Artwork shall not be altered in any way
without the express permission of the
artist.

10.  All entries and rights to the artwork
remain the property of the artist. unless a
separate written transfer and payment for
the original has been negotiated.

1. work exhibited by the competition is
for sale. any commission taken by the
competition holder shall be listed in the
call for entries.

Competitions where the winning
entries are nsed for commercial
purposes

1. The call for entrv shall define clearly all
rules governing competition entries.
specifications for work entered. any and
all fees for. entry and any and all rights
to be transferred by any entrants to the
competition holder.

[AV]

Jurors for the competition shall be listed
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on the call for entry. No juror or employ- 12. The competition holder shall insure origi-
ee of the organization holding the nal artwork in their possession against loss
competition shall he eligible to enter the or damage until it is returned to the artist.
competition. The above guidelines are simply meant to

3. Criteria for jurying the entries and speci- convey what the elements are of a fair competi-
fications for the artwork to be submitted tion. Their principal purpose is to enable com-
in all rounds shall be defined clearly in petition holders and entrants to make their own
the call for entry as a guide to both independent judgments concerning the way
entrants and jurors. fair competitions should be run and whether

4. Deadlines for notification and process for and on what terms to participate in them.
notification for acceptance or rejection of
all entries shall be listed in the call for Competitions held by nonprofit
enbrv. organizations or where the

5. An'\'.an(] all uses for any and all entries winning 'enlry is used for
shall be listed clearly in the call for nonprofit purposes
entries. with terms for any rights to he 1. The call for entry shall define clearly all
transferred. rules governing competition entries.

6. For the first round. tearsheets. slides. specifications for work entered. any and
photographs. or other reproductions of all fees for entry. and any and all rights
existing work shall be requested in order to be transferred by any entrants to the
to judge appropriateness of style. tech- competition holder.
nique. and proficiency of entrants. This 2. Jurors for the competition shall be listed
round shall result in the choice of final- on the call for entry. No juror or employ-
ists. If samples from this round are not to ee of the organization holding the compe-
be returned to the entrants. that fact shall tition shall be eligible to enter the com-
be listed clearly in the call for entries. petition.

7. The number of finalists chosen after the 3. Criteria for jurying the entries and speci-
first round should be small. The finalists fications for the artwork to be submitted
shall then be required to submit sketches in all rounds shall be defined clearly in
or comprehensive drawings for final judg- the call for entry as a guide to both
ing. entrants and jurors.

8. Agreements shall be made with each 4. Deadlines for notification and process for
artist working at the final stage, prior to notification for acceptance or rejection of
the begimning of work (Graphic Artists all entries shall be listed in the call for
Guild contracts or the equivalent can be entry.
used). The agreements shall include the 5. Any and all uses for any and all entries
nature of the artwork required. deadlines. shall be listed clearly in the call for
credit line and copyright ownership for entries. with terms for any rights to be
the artist, and the amount of the award. transferred.

9. Any work of finalists not received by the 6. For the first round. tearsheets. slides.
required deadline or not in the form photographs. or other reproductions of
required and agreed upon shall be dis- existing work shall be requested in order
qualified. All rights to the artwork that to judge appropriateness of style. tech-
has been disqualified shall remain with nique. and proficiency of entrants. This
the artist. round shall result in the choice of final-

10.  The winners shall produce camera-ready ists. Il samples from this round are not to
or finished art according to the specifica- be returned to the entrants, that fact shall
tions listed in the call for entry. Artwork be listed elearly in the call for entries.
submitted shall not be altered in any way 7. The mumber of finalists chosen after the first
without the express permission of the round should be small. The finalists shall
artist. then be required to submit sketehes or com-

11. The value of any award to the winners prehensive drawings for final judging.
shall be at least commensurate with fair 8. Agreements shall be made with each
market value of the rights transferred. artist working at the final stage, prior to
The first-place winner shall receive an the beginning of work (Graphic Artists
award that is significantly greater than Guild contracts or the equivalent can be
that of other winners. used). The agreements shall inelude the
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nature of the artwork required. deadlines,
credit line and copyright ownership for
the artist. and the amount of the award.

9. Any work of finalists not received by the
required deadline or not in the form
required and agreed upon shall be dis-
qualified. All rights to the artwork that
has been disqualified shall remain with
the artist.

10. The winners shall produce camera-ready
or finished art according to the specifica-
tions listed in the call for entry. Artwork
submitted shall not be altered in any way
without the express permission of the
artist.

11. The value of the award should. if possi-
ble. be commensurate with the fair mar-
ket price for the job. For nonprofit com-
petition holders. exceptions may be made
depending on the budget and use of the
artwork for the competition.

12. The competition holder shall insure origi-
nal artwork in their possession against
loss or damage until it is returned to the
artist.

Graphic Artists Guild
Foundation Seal of Compliance

As a service to competition holders and
entrants. the Graphic Artists Guild Foundation
will review calls for entry to ascertain whether
they meet the minimum standards listed in the
guidelines above. If a competition holder meets
these standards. they are eligible to carry the
Graphic Artists Guild Foundation's Seal of
Compliance for ethical competition calls for
entry. A sliding scale fee for reviewing calls for
entry is available to accommodate the budgets
of both nonprofit and for-profit competitions.
For further information. contact the Graphic
Artists Guild Foundation. 90 John Street. New
York. NY 10038.
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new
technology

1ssues

t he change from traditional to

makine

electronic publishing, image-

g. and image processing has

transformed the technology, the terms,

and the jobs familiar to clients and

ographic artists since the advent of hot

tvpe and offset printing. It is not an

overstatement to compare the scope of

this change to the introduction of the

Gutenberg movable-type printing press.

The jobs and tools of numerous professions.
trades. and crafts have changed. affecting
graphic design. photography. illustration. sur-
face design. audiovisual. broadcast design,
printing. aud many other fields—almost every
area of the visual communication industry.
Some jobs, such as pasteup artist or typesetter.
are going the wav of wood engravers, but new
job skills (e.g.. Web designers) are emerging.
Will they become well-paid. respected profes-
sions or low-paid production assistant niches?
The computer is a creative tool. Like pen-
cils. airbrushes, and other tools of expression,
computers do not generate work by themselves.
It takes a skilled creative professional trained
in the technical requirements of software and
hardware to produce high-quality results.
Talent. persistence. experience. and technolog-
ical understanding are all required. And as
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artists and clients have found. the computer is
not necessarily a time-saving tool. The multi-
ple creative choices offered. the ready opportu-
uities for changes during a project, and mnor-
to-disastrous technical ghitches can add hours
to an estimated schedule.

The computer brings with it a number of
new concerns: the high costs of purchasing,
maintaining. and upgrading hardware and soft-
ware: the time and effort required to learn a
particular program and to keep abreast of the
latest applications; legal and ethical issues
raised by the ease of copying or altering com-
puter-generated or reflective artwork scanned
into a computer: and workplace changes
involving a revolution in job responsibilities,
functions, health concerns, and compensation
levels. The impact on global graphic art and
communication industries is immeasurable.



I coming years changes will be even
greater. The advent and development of multi-
media, interactive media, CD-ROMs (read-
only-menory compact disks). and the Internet
are creating new jobs and markets for many
graphic artists. The new opportunities also
hring questions of appropriate pay for new job
titles and for new or extended uses of copy-
righted material.

Respect for the skills of graphic artists
who have mastered new technologies is on the
upswing, and it is reflected in the compensation

levels paid. However. many employers are
attempting to cast skilled graphic artists in low-
level. templike secretarial roles or. conversely.
to redefine their office staff as graphic artists.
And some buyers of graphic art services contin-
ue to abuse markets in insistent attempts to
obtain extended rights or work-for-hire author-
ship transfers from artists at less than market
rates, creating a windfall of media-ready assets
for the buyer. Similarly. some are proposing
artists put their work on rights-free CD-ROMs.
as clip art. that provide some upfront income
and create a wider exposure of an artist’s work.
But there are fears among veteran artists that
these efforts also become additional factors in
driving creators out of the field as salaries or
prices fall. inexpensive art proliferates, and
sources of future income are diminished. Stock
house sales of specific rights provide some

additional income from existing work without
loss of rights. and give some measure of protec-
tion, though they still generate lower fees.
Please see the section on rights-free distribu-

tion later in this chapter.

Professional issues for

raphic design and
illlustration
e . . L L w Ly
The division of labor, project scheduling, and
budgeting are among once familiar areas that
are changing for all participants. For example.
sophisticated software has brought traditional
typesetting and technical printer’s crafts (such as
3 color separation) into the designer and illustra-

tor’s realm of responsibility. Because the industry

, has not yet come to a common understanding of
the parameters of certain roles. responsibilities
must be defined clearly and technical issues

Steps in a typical new tech
graphic design job

‘3 : : . :
'\ The designer. even using conventional media,

- consults with the client. creates a concept and

|

i must be worked out at the outset of each project.

a layout. and specifies type for the typesetter.
who receives and enters the client’s copy. He
or she researches or assigns photography or
illustration: scales and erops the visual images:
oversees the creation of color separations by
outside vendors: creates or oversees the cre-
ation of mechanicals. overlays. and proofs:
obtains client approvals: and buys and over-
sees paper stock. printing. die cuts. cutting,
binding, and shipping.

These steps still exist in the creation of an
electronically produced design job. but the
ways in which they are achieved have changed.
Now the designer “tvpesets™ the client’s copy.
preferably having received it on a disk in a
digital format that can be imported into a page
layout program. The designer still maintains
creative control and chooses the type stvles but
now must own both the chosen fonts and the
software to customize them.

Photographs and illustrations are scanned
in in low resolution for scaling, cropping, and
positioning in the electronic page lavout. Or
illustrations and charts may be created in
drawing programs. stored in any of a number of
file formats, and imported into the lavout.

Photographs or illustrations scanned in in
a high-resolution form may be retouched elec-
tronically, but any alterations or manipulation
should be done by the original artist or with
permission and then substituted for the
low-resolution. for-position-only placeholders.

Electronic color separation may be handled
through the designer’s software and can be out-
sourced to an imaging center (also known as a
service bureau) or to the printer. Electronic
color as it appears today on the computer
monitor must be registered to match appropriate
color swatches to ensure that the desired result
is achieved. Responsibility for color separation
and its attendant skill of trapping (an advanced.
technical registration skill previously handled
by a combination of the artist’s hand skills and
the printer’s darkroom techniques) are
among the more difficult areas of client-artist-
vendor communication for graphic designers
and illustrators.

Preparing all this electronic information
for accurate translation to the imagesetier is
called electronic production or preparation for
prepress. It is sometimes shortened 1o Tpre-
press.” Strictly speaking, however, prepress is
the actnal prodoction of the output materials
on machines, steps that formerly were per-
formed by trade or eraft nnion members, The
skills of creating a graphic solution to a client’s

problem. oversecing production, managing
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traffic flow. and scheduling client approval at
appropriale stages—all crucial to the production
of the final piece as envisioned by the client
and designer—remain. But the knowledge and
skills required to bring about that process via
the computer successfully are relatively new
and, at the moment, rapidly expanding.

Designers. imaging centers. and printers
now have overlapping, and varying, in-house
capabilities. Designers must now be familiar
with the new abilities and quality levels of
their suppliers: Which 1maging center scans
the best high-resolution image? Should the
designer find an alternate vendor to handle
color separations and provide film? What kind
of proofs should the client see. and at what
stages?

Areas of possible
misunderstanding between
designers and clients

A common area of confusion that has arisen is
when both designers and clients have in-house
electronic capabilities. The client can save
time and money by providing text copy and
data for graphics in digital format to the
designer. However, the expanded ability to
access work in progress can tempt a client to
micromanage. trv too many alternatives. or
make unnecessary changes. It is more efficient
for all if the client reserves comments until the
designer presents his or her results at appro-
priate stages of the project.

Clients occasionally assume that electroni-
cally produced comps are finished art or that
such work can be revised in a jiffy without
cost. They may not understand that even
apparently simple changes in the size of a logo.
for example, require fine-tuning if quality is to
be retained. Designers must continually edu-
cate clients about software and hardware limi-
tations and explain clearly the parameters of
work included in each job estimate.

There is also a tendency for a client to
seck disk or electronic file ownership or to
acquire a template of a design as an after-
thought to an otherwise specific job assign-
ment. However. ownership of the digital file
should be negotiated separately. or in advance
of receiving a quote for the complete job.
because it is in essence a sale of extended
rights to a design. which is priced differently
than a limited or one-time use. Similarly, creat-
ing a template for ongoing use by a client tra-
ditionally constituted a separate job for a
designer. and should be handled separately
when performed electronically as well.

Before the computer era. when designers
delivered pasted-up mechanical boards. clients
and designers understood that the boards
would be returned to. and retained by. the
designer. Now that designers have invested
thousands in hardware, software. and peripher-
als, some clients routinely expect the digital
equivalent of the mechanical board (the
diskettes or digital files) to be turned over to
them without cost.

There is no reason to change the historical
practice that separates the sale of usage rights
from the sale of the original work. The digital
files surely are available if a client desires
them. but usually after an appropriate fee is
negotiated with the designer.

Designers and clients are responsible for
fully discussing the intended uses before begin-
ning a job so that an appropriate estimate can
be presented that reflects all rights being bought
and any physical property—disks, films, etc.—
being transferred. Care must be taken to specify
the limits of the rights being transferred for
fonts. commissioned art. stvle sheets, and other
copyrighted data that may be included on a disk
that a client wishes to purchase.

Electronic typesetting presents additional
challenges for designers. Type previously was
ordered from an outside supplier and billed 1o
the client. Computer-equipped designers now
purchase their own fonts and do all typesetting,
letterspacing. customizing. and kerning in-
house. The client usually is billed at an hourly
rate for this work. and this service could be
itemized separately on the estimate. To accom-
modate this process. clients now supply copy
digitally in a compatible sofiware format: if
not. they usually are billed for the cost of con-
version. The job estimate can specify which
approach will be used.

Electronic production. or prepress. is a
large area of possible confusion. The technical
aspects of rendering a completed design cam-
era-ready or press-ready have largely shifted
from production artists and machine operators.
Most steps can now be performed in any of
three places: on the designer’s computer, at the
imaging center. or at the printer, depending on
quality or time requirements, the client’s bud-
get, and individual suppliers” capabilities. The
party that provides electronic production usu-
ally bears responsibility for its satisfactory
completion.

The relatively new job title of page com-
poser is sometimes given to the person who
carries the design from concept 1o electronic-
file form. a separate designation which may
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help designers distinguish these new skills
positions from those needing design skills and
from the traditional produetion artist. In addi-
tion, an artist who specializes in prepress may
be termed a prepress specialist.

Page composition and its final stages of
readying electronic files for prepress—making
sure all the information is prepared properly,
formatted, trapped, ete., for a suceessful move
is an area in which many

to the next stage
designers, by necessity, are seeking training
and information. Page composition may not be
fully separable from other elements of elec-
tronic design, since the more skills a designer
has n software and hardware use, the more
design choices are available. However, design-
ers and clients are seeking to establish com-
mon understandings about the production
stages of electronic design to better agree on
job responsibilities, quality control, and price
breakdowns. Please see the Production Artist
section of the graphic design chapter for addi-
tional views on this area of work.

Designers also share many concerns with
illustrators working with computers; please
refer to the illustration paragraphs following.

The skills groups approach

Dividing the tasks to be performed into “skills
clusters,” “groups,” or “teams” can clarify and
streamline an electronic design project. The
groups may not correspond to the employees of
the client company, design studio, vendor, or
printer, and in fact may overlap among them,
but are defined by the jobs that need to be
accomplished no matter where they are carried
out. Electronic Design and Publishing: Business
Practices, 2nd edition, by Liane Sebastian
(Allworth Press) is an excellent resource to
help understand the skills groups approach.

As in the examples below, a project can be
divided among the client, design studio, and
vendors in a number of different ways; the
requirements of each job determine which
steps are assigned to which providers.

The client group may handle any of 1he
following: original project proposal, budget,
deadline, and expected henefit; decision mak-
ing and approval of all stages; concept; copy
and data; liaison for responsibilities handled
by other groups.

The creative group, whether in- or out-ol-
house, may be responsible for: overal] project
management, including creative and produc-
tion aspeets and scheduling; creative direction;
quality of design and production; research;
design concept and execution; copywriting;

editing; proofreading; illusiration: photography:
page composition; preparation of final elements
for prepress; ensuring appropriate approval
stages; haison for responsibilities handled by
other groups.

The print group may handle: research and
buying of reproduction services; imaging cen-
ter services; produetion coordinalion; prepress
services; printing services; liaison for responsi-
bilities handled by other groups.

Steps in creating an electronic
illustration

Artistic approaches to electronic illustration
are as varied as n traditional media. Methods
of conceptualizing and researching an illustra-
tion remain the same, though increased com-
puter access to one’s own previously created
art, stock photography, copyright-free art. or
other reference material might mean that some
research is done on-screen or online.

Many illustrators first rough out their
drawings on paper; a sketch is scanned into
the computer and imported into the software
program, where it serves as a rough template
for the finished illustration. Some illustrators
draw and revise their illustration directly on
the computer. Others 1ake a collagelike
approach, scanning into the computer their
own photographs, drawings, or other reference
material that will become elements of the fin-
ished piece. Care must be taken that such
material 1s in the public domain or that per-
mission is obtained from the copyright
owner(s). (Please see Legal and Ethical Issues
section for more information.)

Drawing, 1ypography, and color are all as
flexible as the software program allows.
Sketches are transmitted by moden: or are out-
put for client approval on-screen or in hard
copy. Once complete, the illustration exists as
an electronic file. To whatever degree is neces-
sary, the illustrator must now prepare the work
for the client’s designated output.

If it is to go directly 1o print or color sepa-
rations from a digital state, the artist may
deliver the illustration electronically via
modem or portable storage medium like a
diskette. Since electronic illustration can
require limge amounts of storage, larger storage
media may be required, such as a removable
cartridge that may be delivered 1o the client by
messenger or standard delivery services. To
protect their copyright and work inventory.
artists shonld keep a backup copy of the fin-
ished art at least until the illusiration is
returned salely.
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If the client requests a transparency or
other nondigital form of the art. the output cost
is billed to the client. If the artist pays for it.
ownership of this tangible copy remains with
the artist. If film output is requested. the client
is billed for the film. while not obtaining repro-
duction rights other than those agreed upon.
The art director may order color proofs before
printing for the artist or designer to make any
final adjustments. California artists should note
that the form of delivery has an impact on
whether or not they will owe sales tax, which is
also known as a “use” tax: see the section on
sales tax in the Professional Issues chapter.

Color separations can be created readily
from full-color electronic art using several soft-
ware programs. Unlike mechanical overlays,
however. preparation of electronic color sepa-
rations requires trapping. a highly technical
registration skill that is not yet an automatic
feature of current illustration programs.

If the illustrators are requested to deliver
film output of trapped color separations. they
become responsible for the quality of the film.
the accuracy of the trapping. and to some
extent the appearance of the final printed art.
concerns traditionally outside most illustrators
area of expertise. Many illustrators do net pro-
vide trapping services. citing it as more prop-
erly the printer’s concern. If it is provided, it is
a billable expense (see also section following).

Areas of possible

misunderstanding between

illustrators and clients

¢ sketches: Clients may assume that the
sketch they are viewing. especially when
seen on-screen, 1s complete or close to
completion. when in fact much more work
would be required to render that drawing,
even if approved. ready for delivery.
At the sketch stage, clients also may
assume mistakenly that multiple concepts.
color treatments, or sketches for an assort-
ment of proposed page lavouts are casy.
quick. and cost-free. Better communication
between a client and an illustrator about
artistic and software requirements and
about what that illustrator usually supplies
would help avoid potential conflict.

According to industry sources. the

number or scope of sketches that the illus-
trator will present before an additional fee
is negotiated generally ix discussed and
included in the letter of agreement between
artist and chent. In current trade practice.
a change in the shape of an illustration.

unless occurring quite early in the sketch
stage. 1s considered a revision and usually
is billed.

¢ trapping: lllustrators may be asked to pro-
duce color-separated illustrations that are
compatible with a variety of page-composi-
tion programs and printing specifications.
The addition of these specialized technical
skills raises questions about training,
billing. and responsibility for the final
printed appearance of the art.

It is not unusual for illustrators in tra-
ditional media to create preseparated art.
particularly those who work in cut-shape
techniques or in fields where full-color
printing is not used. In traditional media,
pricing for preseparated art has historically
ranged between that for black-and-white
art and that for full color. Since the poten-
tial for creating electronic color separations
and trapping exists in some illustration
programs. it 1s likely most computer illus-
trators will master them to enhance their
artistic options and marketability.

However. an illustrator who undertakes
to provide separations. rather than deliver-
ing an electronic file or a transparency,
becomes responsible for a highly technical
service. Trapping. a printer’s technique that
helps avoid misregistration by creating
overlapping areas of adjacent colors, was
handled previously as a darkroom proce-
dure. While color separation can be pro-
duced m some illustration software pro-
grams simply by choosing it from the menu.
trapping requires dismantling an illustra-
tion and assigning the appropriate colors
and traps to the individual components.
Determining the correct trap width varies
for each job according to printing condi-
tions. paper stock. and so on. and choosing
the colors to trap over or under one another
is a demanding skill.

Trapping is a function of production.
not illustration. Hlustrators who assume
this responsibility also assume liability for
corrections and costs if something goes
wrong in the printing. Clients and illustra-
tors should be aware that even if the illus-
trator or the designer handles trapping, the
printer must be available to provide the
exact technical information necessary to
determine trap widths: the printer also may
prefer its own trapping system and usually
has superior trapping technology and
expertise.

Trapping is a technical production
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expense that is, according to industry
sources, separated from the creative fee-
for-rights, and regardless of who provides
this service, a client’s project budget
should allow for it. Clients may not under-
stand its intricacies or may think the com-
puter “just takes care of it.” Future soft-
ware programs may do so. but the technolo-
gy is not yet available.

¢ file maintenance: Another area of confusion
concerns maintenance of electronic files. In
current practice, clients are responsible for
maintaining an illustration in good condi-
tion after its delivery to ensure successful
printing and safe return. Electronic files
require special care in this regard, as many
storage media are vulnerable to loss or
damage.

A client holding a backup for electron-
ic art for use in the near future should—
with the artist’s permission—make any
necessary additional backups. This does
not grant any additional rights of reproduc-
tion. Clients with a delay in printing or who
have purchased long-term rights to a work
should make transparencies or any neces-
sary archival backups. Illustrators are
responsible for having their own backup
copies for their own work mventory and
copyright protection.

Output methods

The ways images are taken out of the computer
are called “outputs.” Work produced digitally
can be output in a large number of ways, from
low- to very high resolution print or photo-
graphic methods.

Resolution, when referring to printed
results made from data on an electronic file,
means the number of dots per inch (dpi) used
to render the electronic information onto the
paper. The more dots per inch, the higher the
quality of the printed image.

Resolution in printing runs along a contin-
uum of quality, from the 72 dots per inch of a
coarse dot-matrix printer through the 3,600 dpi
of high-resolution imagesetters. Higher-resolu-
tion output methods are sometimes called
imagesetting; in general they provide resolu-
tion at or above 900 dots per inch.
¢ b&w paper and film output; color-separation

plates: There are a variety of machines
available to output computer files onto
resin-coated paper (RC paper) or positive
or negative film. Resin-coated paper is of
perfect reproduction quality, analogous 1o

photostats or repro copy used in mechani-
cals. Linotronic Imagesetters™ and Agfa™
Selectset are two prominent brands of
imagesetters.

While sometimes produced in-house,
imagesetting usually is provided by imag-
g centers, service bureaus. or output
bureaus. Most output vendors have
preprinted guidelines to assist the designer
or page composer in preparing a disk that
is fully compatible with the intended out-
put method and equipment. Advance com-
munication between designer and imaging
center is essential for a successful result.

¢ digital color output: There are many differ-
ent brands of color printers. ranging in
capability from low to high resolution.
Graphic artists must become familiar with
them and find the right one 1o fit the
desired result.

Thermal wax (thermal transfer), ink
jet, four-color process laser copier. and dye
sublimation are four common printer types.
and each maker and model also varies in
capability. Some popular midrange brands
are the Canon Color Laser Copier™ and
Xerox 5775™ Digital Color Copier. Iris™,
3M Rainbow™, and Kodak Proofing
System™ are examples of high-end color
printers.

Raster image processors, or RIPs. are
hardware devices. or software. that inter-
pret digital information sent to the printer
or imagesetter.

¢ digital proofs: Digital high-end proofs for
checking color can be made {rom electron-
ic files. Digital Matchprint™
Approval™ are two common types.
Although the quality available from

and

digital color printers is improving continu-
ally, many graphic artists continue to rely
on traditional match prints and bluelines
for final client approval before printing.

¢ photographic output: Photographic trans-
parencies can be output from files via a
number of software programs. New cameras
can now record images digitally so they can
be imported into imaging software.

Transparencies can be made o varions

sizes and resolutions from electronic files
by an output device called a fihm recorder.
CD-ROMs are also used 1o store photo-
graphic ontput (photo CDs). especially by
multimedia designers.

¢ direct digital output: Computer-generated
art may go directly 1o production without

ever seeing the light of day on a picce of
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reflective copy. No information is lost when

moving from electronic file to electronic

file. so this procedure is faithful to the orig-
inal screen image. Resolution depends on
the file’s specifications.

Many presentations are made directly
from the disk, either on a computer monitor
or projected as a slide, overhead, or video.
In-house or external communications may
take place directly by modem or electronic
mail (email) directly between computers. or
artwork may be stored on a CD-ROM.

More commissioned design and illustration
may eventually be electronic in its final form.
The explosive growth of the Internet’s World
Wide Web, and the greater acceptance of CD-
ROMs. interactive televisions. and computers
to study. read books. magazines. and newspa-
pers, play games, browse through visual files.
respond to ads, access entertainment. and so
on point to new opportunities.

Pricing considerations
for graphic design and
illustration

Artists surveyed consider the computer. as the
medium by which the artist creates the final
art. as a major factor in the general structure of
pricing. The rights of reproduetion being pur-
chased. the scale and scope of the project. the
intended use and market, and the other usual
factors in the industry are also still considered
of primary importance when structuring the
initial creative fee for computer-generated art.

However. computer use has compressed
job skills in many fields. making it a challenge
to define and break down the billable services
involved in a project. Artists also frequently
incorporate in their estimates new overhead
costs, such as invested capital. training, and
necessary downtime when troubleshooting
problems that are inherent in using hardware
and software.

Artists and clients have found that pricing
('(nnput(*r-g('nvml(*(l art r('quir(ls g()()d artist-
client communication. production management
skills. and a careful periodic review of costs
and time use. Specific factors to be considered
include:
¢ overhead: New assessments of studio over-

head may be needed to cover purchases of

hardware and software and to plan for
future maintenance. upgrades. and busi-
ness growth. Formal training costs must be
included as overhead along with a budget
for continuing professional education.

Graphic artists working on desktop com-

puters often initially invest $10,000 or

more in hardware and software to meet
their clients’ needs effectively. This does
not include training time, upgrade require-
ments. and lost time due to hardware and
software problems.

¢ time: A job done on a computer may be
more efficient or may take longer than art
produced with traditional media. Having all
the data on a project in the computer can
save time in moving from comps to finish-
es, in making alterations. or in creating
multiple applications from one overall con-
cept. For illustrators and designers who
create their own libraries of images and
layouts, time can be saved when the right
opportunity arises 1o use stored informa-
tion. However, many software programs
simply take a long time. hardware has
speed limits, and essential approval time
must be scheduled.

¢ creative fee/production costs breakdown:

Most graphic artists using computers

reported in a recent survey that they struc-

ture their pricing by separating the creative
fee from expenses. Like any business. the
artist simply bills for each service provided
and adds customary markups when appro-
priate. This accurately reflects the tradi-
tional split between creative and technical
aspects of a job.

An electronic publishing project can
appear more difficult to separate into its new.
less familiar, components. In the conventional
process. typesetting. picture research. stats,
mechanicals, and color separations are subcon-
tracted and the costs billed. or their stages are
defined easily, with both client and artist
expecting familiar price ranges for each cate-
gory of production.

In electronic publishing typesetting. scan-
ning. image manipulation. page composition,
prepress, and color separation preparation
seem to blend into the continuum of producing
a job in-house. The artist may feel that there is
no clear point at which creation is complete
and production begins. Scaling, moving. kern-
ing—it can seem that refining continues
throughout the electronic production process.

Once identified. the time. overhead. or
skill required for a stage of production may not
correspond to the figures both artists and
clients were accustomed to in price break-
downs for traditional media. Artists have found
that billing accurately. by either an hourly rate
or by fee for services, may prove that some
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stages cost more than in traditional methods,
while other production stages may become
simpler, faster, and less expensive.

Artists report that attempting to squeeze
electronic production into conventional pricing
structires is causing headaches thronghout the
design and illustration fields. New price break-
down categories such as scanning, image
manipulation, page composition, creation of
color separations, and trapping more accurate-
ly reflect services performed and the new cre-
ative and production methods.

In the long run, introducing the necessary
new steps in production as a clear part of the
billing process will improve artist-client under-

standing and help minimize arguments over
revisIons or eITors.

Postproduction costs for imaging center
output (such as video, transparencies/shdes,
film), use of removable media, delivery ser-
vices, rental of peripheral equipment, purchase
of specific software to meet a job requirement,
etc., are typical expenses that are accounted
for and billed separately to the client. Other
expenses to be reimbursed typically include
subcontractors’ fees, supplies, travel, long-
distance phone calls, overnight couriers, and
messenger services. Markup for these typically
range from 15 to 20 percent.

Expenses should be approved by the client
in the original estimate and should be billed
no higher than 10 percent over without client
approval (unless job specifications change,
which should be confirmed in writing). Also,
consultations (client meetings) often are billed
separately. (Please refer to the Standard
Contracts and Business Tools chapter for more
information.)

Revisions are probably the single largest
factor affecting the final charge. Ongoing com-
munication should keep the client informed
about revisions that must be billed. This can
sometimes mean several adjustments to the
original cost estimate. Taking care of this while
. the job is underway avoids unpleasant discov-
eries when the client receives a final bill and it
. allows the client to limit or stop revising before
budget allocations or deadlines have run out.

Electronic design is especially vulnerable

to revision costs due to a perception that
1 changes are casy to make and a poor under-

_. standing of when, how often, and in what form
clients should approve work in progress. As
deadlines approach, approval time can get

- compressed or skipped—a shortsighted tactic

'~ that can result in high correction or alteration
costs.

Increased client awareness and clear com-
munication about when revisions by the client
(author’s alterations) become chargeable is
necessary. The client should see and approve
the job at each appropriate stage to ensure sat-
isfaction and protect all parties.

Another area susceptible to revision
charges is in prepress. where a page composi-
tion or imaging center error or software bugs
can cause problems as a job goes to output or
to press. Careful communication with the imag-
ing center about specifications required to
make the artist’s electronic files compatible
and usable by imagesetters and printers is nec-
essary. The creation of color separations is a
particularly fine skill in prepress. When it
comes to the printed color, what you see on the
monitor is almost never what you get. Using an
appropriate swatchbook is imperative.

When things go wrong

Some general guidelines to improve prepress
preparation of electronic files are available
from the Scitex Graphic Arts Users Association
(see the Resources and References chapter).
However, following the computer-ready elec-
tronic files (CREF) guidelines is not enough in
and of itself to ensure that a particular job will
be compatible with a desired end result. No
guidelines can be fully comprehensive for this
continually maturing industry and do not
reflect the requirements of all imaging centers.
Nor are they a legal defense for absolving an
artist of financial responsibility if electronic
files do not image correctly.

Artists should obtain specific guidelines
from the intended imaging center in advance of
each project, in writing if possible. as deter-
mining who is to blame and must absorb the
cost of corrections when things go wrong can
be difficult. Each job is difterent. Preparation
of electronic files for prepress and a careful
schedule of proofing should be arranged among
client, designer, inaging center, and printer for
each project.

If the artist has prepared electronice files
for prepress correctly, according to the imaging
center’s guidelines, the artist is not likely 1o be
[inancially responsible for imaging ervors. On
many occasions problems may be difficult to
trace. Problems in fonts, soltware, or hardware
owned by the imaging center, and certain
industrywide problems, may not be the Canlt of
any party; many are considered part of the
imaging center’s overhead.

Just as in traditional work, ervors resulting
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from poor communication, misunderstanding,
or faulty equipment are corrected by the party
responsible. For this reason, all instructions
should be written and confirmed and proofing
schedules adhered to.

Legal and ethical issues

State of current legal practice

The laws of copyright apply to electronically
created art in exactly the same manner as to
any other work of visual art or audiovisual
work. The copyright protection occurs at the
time the artwork is created and is vested in the
creator except in the case of a traditional,
salaried employee, where copyright is held by
the employer unless otherwise negotiated.
Certain nonexclusive rights may be transferred
verbally, but transfer of exclusive rights or of
the copyright itself must be done in writing. It
is also possible to copyright computer source
code as text, protecting the work as it is
expressed in fundamental computer language.

Although outside imaging centers that pro-
duce typeset output are legally responsible for
any violation of the font manufaeturer’s copy-
right, it is wise for the graphic artist to make
sure that the vendor has purchased any requi-
site fonts. (Please refer to the Lettering and
Type Design section in the Graphic Design
Prices and Trade Customs chapter for informa-
tion on the ATypl Font Publishers antipiracy
mitiative.)

Electronic artwork is affected mainly.
though not solely. by the following copyright
ownership provisions: control of the rights of
reproduction. the creation of derivative works.
performance. distribution, and display of the
work.

The easiest way to avoid copyright
infringement is to make sure that permission
has been obtained in advance. in writing. for
any intended use of copyrighted art. such as
making a composite, as well as traditional
usages.

FFor more information on copyright basics.
please refer to the Legal Rights and lssues
chapter.

Rights of reproduction
Reproduction rights give the copyright owner
the exclusive right to reproduee or make copies
of the image. Grants of reproduction rights may
be limited in the number of copies. length of
time. geographic area. exclusivity. market. edi-
tion, etc.. as agreed upon by the rghts pur-

chaser and the copyright owner.

Retrieving a copy of art in digital form on
a screen is probably exempt from infringement
under a copyright exception for loading pro-
grams. However, scanning a work into a com-
puter. for example, does constitute making a
reproduction; court cases have held that sub-
stantive editing of movies for television consti-
tutes infringement.

Derivative works

A derivative work is one that is based on one
or more preexisting works. It may be termed a
modification, adaptation, translation, etc., and
applies to a work that, according to copyright
law. is “recast, transformed or adapted.” Most
substantial alterations, including editorial revi-
sions, of an image probably constitute creation
of a derivative work. A derivative work created
with the permission of the original copyright
holder is itself copyrightable. Created without
permission, 1t probably constitutes infringe-
ment.

The creator of the derivative work has
rights 1o contributions that may be considered
original and copyrightable from their addition-
al creative input. but obtains no rights to the
underlying work (whether it was copyrighted or
copyright-free). The degree of originality is
weighed by courts in deciding whether a deriv-
ative work 1s itself copynghtable.

Combining images on computer sometimes
is termed in the industry “making a compos-
ite.” In most cases this constitutes the creation
of a derivative work of each of the contributing
images. A derivative work in which both the
original and the second artist have equal, tan-
gible creative input can be a joint work, with
copvright held by both parties. if such agree-
ment is made at the time of the work’s creation
(see Joint Works section).

The dividing line between an unauthorized
derivative work that infringes on another copy-
right owner’s rights and a new original work
that may make reference to an existing image
is still blurred. An exact case of this type has
not vet come before the courts. But other cases
have established several important criteria to
help determine whether a work is derivative:
¢ substance (importance of the borrowed con-

tent’s quality): How much of the meaningful

content of a work has been reproduced?

This may be a very small portion of a work

in terms of size but be the crucial nugget

that delivers the main idea of a piece.

Another measure of substantial content is

whether the element taken 1s unique. rec-
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ognizable, or identifiable.
¢ cxtent of work copied (in sheer volume):

How nmuch, literally, of a work has been

reproduced? While the specific quantity of

permissible copying can only be deter-
mined in court, that’s a situation to be
avoided.

¢ access: Did the second artist have access to
the original work? If so, a court or jury may
infer that a work was copied intentionally.

Most copyright infringement cases depend
on a “person-in-the-street” test: if the lay
observer, seeing the original art and the altered
or copied work side by side, would say that
copying took place, an infringement exists.
Juries are required to search for similarities,
not differences, in arriving at a decision.

A touched-up photograph, for example,
where the final image is not substantially dif-
ferent from the original, would probably not be
considered a derivative work. Courts have
found such changes to be primarily mechanical
and thus not original. But as digital imaging
skills become more acknowledged, their use
may come to be seen by courts as artistic,
rather than mechanical, and of substantial con-
tributing originality.

A preexisting work of art used as a base
from which a substantially different final work
is developed likely will not be held to be a
derivative work. This makes it all the more
compelling for artists to specify their grants of
rights with regard to image manipulation up
front, in writing.

Distribution rights

The right to control distribution of a work
remains the copyright holder’s until it is
deemed to have been sold. Once sold, that par-
ticular item may be resold, passed on, rented,
and so on, though it still may not be copied or
used for derivative works.

While pending legislation will clearly
define electronic transmission as a copyright, it
1s assumed that electronic distribution is con-
sidered the same as distributing a print version
of a work. Purchase of electronic rights is nego-
tiable separately. Technology can now imbed
copyright management information electronical-
ly, identifying rights holders, permitted uses,
exclusions, appropriate fees for a particular
use, etc., to any type of work, whether it is text,
image, or computer source code. Electronie
delivery systems will permit potential users to
choose a work, indicate intended uses, and pay
appropriate usage fees with the click of a
mouse.

Rights-free distribution

Some new technology entrepreneurs are com-
piling an artist’s entire inventory, rights-free,
on CD-ROM disks. They offer artists rovalties
on sales of the physical CD-ROM but not on
additional uses of the works published; the
rights usually are sold outright. The purchaser
has access to hundreds of images he or she
may use in any way, including altering and
manipulating, combining, or otherwise chang-
ing the original, or placement on products, in
ads, or as characters in feature films. The artist
usually is not paid for the additional uses.

Many artists are concerned about the
impact this development will have on their
industry. While there is the potential for artists
to generate significant upfront money, flooding
the market with low-cost images could lower
the value of images overall. Clients, they
believe, will be reluctant to commission origi-
nal works when low-cost images are readily
available. This is particularly worrisome when
the art director or designer can take copyright-
free work and manipulate or combine them to
create even more new artwork.

Others, however, believe that such prac-
tices broaden the recognition of an artist’s
work, and that clients will still be interested in
new and original material. It also. say propo-
nents, makes available otherwise costly work to
clients who ordinarily could not afford first-
time-rights fees.

Both proponents and opponents of these
practices agree that such availability is likely
to reduce the amount of newly commissioned
art, and may reduce some fees. An alternative
scenario is, as noted in the previous section, a
mechanism for monitoring rights purchases in
manners similar to those in the music and the-
ater industries.

Performance rights

Performance rights may need to be licensed
explicitly in work for certain media, such as
broadcasting a video or producing a slide show.
A court held in one case that a video game was
“performed” (played) withont authorization by
the end user in a public arcade. despite the
seemingly obvious intent that a license for
video-game use would entail nse of the video
game.

Joint works

If two or more artists ereate a work with the
intention that their contribotions be merged
into inseparabie or interdependent parts of a
unitary whole. according 1o copyright law the
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result is a joint work. Joint authorship must be
intended at the time the work is created and
implies co-creation of the piece from concep-
tion to fulfillment. Modification by a second
artist of a piece by a first artist does not consti-
tute joint authorship but is a derivative work
(see Derivative Works section).

Joint authors hold copyright as “tenants in
common’’; either creator can license any rights
to the work. providing that the proceeds are
shared equally.

Protecting copyright

Protection of creative work under copyright law
15 still enforced most efficiently by the con-
tracts under which work is commissioned or
licensed. Contracts should be clear about
rights granted., usage. and amount of time the
license is granted. Grants of rights licensing
the use of work for any use should specify what
1s granted and how it will be used. and should
reserve all other rights to the artist or copyright
holder.

The importance of spelling out the usage
rights the client is purchasing in the artist’s
estimate and in the letter of confirmation can-
not be overemphasized. Most legal problems
between artist and client arise because the
original terms and any later changes were not
expressed clearly in writing. The invoice
should not be the first time a chent sees or
hears of copyright. Clients equally must be
careful to assess their usage needs in relation
to their budget at the start of a project. as his-
torically most artists adjust their fees accord-
ing to the rights purchased.

In specifying rights of reproduction for
digital art. artists will wish to specify the num-
ber of copies permitted. the form in which they
will be made. the degree of resolution. linmita-
tions on scaling up or down, etc. Just as in tra-
ditional licensing agreements. quality control
is a legitimate negotiating point that affects the
artist’s reputation and income.

As in traditional rights contracts. other
specified limitations usually include: the num-
ber of appearances or length of time the rights
are being licensed for: the market: the media:
the geographic area: and the degree of exclu-
sivity. Recent surveys show that payment may
be by flat fee or rovalty either on a straight
percentage basis or escalating on a sliding
scale. Rovalties may differ for uses of the same
piece in different markets.

Assigning the entire copyright. all rights.
or granting complete reproduetion and deriva-
tive-work rights entitles the receiving party to

manipulate the art at will. Many artists prefer
to control their work tightly and restrict image
manipulations subject to their approval. Some
are interested in granting broad rights licenses.
Each artist determines what constitutes appro-
priate compensation for the scope of the licens-
ing rights granted.

Written agreements should be used in
granting the right to create a derivative work
from an existing image. By granting a general
right to prepare a derivative work, an artist
permits the client to do anvthing to the artwork
to create something new. Therefore, specifying
the resulting intended image may be a better
protection of one’s rights. As with the license
of any copyrighted image. intended markets,
rights of reproduction. etc.. granted to any
derivative work should be specified.

As multimedia markets proliferate. pub-
lishers have new types of projects in which to
use art. Many of these will be derivative
works—compilations joining text, image. and
sound, for example. An appropriate license
should be agreed on that briefly describes the
product and specifies that the client is licens-
ing the right to use the art in the product
described. A storvboard, outline. or comp can
be attached to help explain the project.

Contracts should specify whether alter-
ation or modification will take place. whether
derivative works will be created. or (if the art
does not vet exist) whether the creators will
collaborate equally to create a new. original
joint work with a shared copyright. Advance
discussion of these issues can help avoid awk-
ward and unpleasant situations.

A contract may specifically prohibit
manipulation. One such limiting phrase is,
“This work may not be digitally manipulated.
altered. or scanned without specific written
permission from the artist.” Or. “This license
does not give (Buver) the right to produce any
derivative works and (Buyer) agrees not to
manipulate the image except as we have
agreed in writing, even if such manipulation
would not constitute a derivative work.™

Without a contractual restriction, the art
could be altered to the point where it no longer
resembles the original piece enough to be
judged a derivative work and thus would not
constitute an infringement. Including a limiting
phrase gives the artist the ability to prevent
unauthorized manipulation on either a copy-
right infringement or breach of contract.

While typefaces are not copyrightable. the
software that produces them is. Owning such
software usually implies a license for personal
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use; it cannot be lent or copied. (Please refer
to the Lettering and ‘Type Design seetion in the
Graphic Design Prices and Trade Cnstoms
chapter for information on the ATypl Font
Publishers™ Antipiracy Initiative.)

While contracts are the elearest overall
legal copyright protection, a preemptive line of
defense can be taken electronically. Some art-
work intended for presentation but not for
reproduction can be provided in a low-resolu-
tion form that is unsuitable for further use.

Technological approaches are being devel-
oped continually to ensure protection and mon-
itor appearances or alterations of a work.
Encryption. or programming an invisible, pro-
tective code into the body of a piece, may be
useful, though determined hackers can break
most codes that come out. Still, for everyday
commercial use, this may be one solution.
Experts have also discussed such methods as
including a se-destructing key on an elec-
tronic image so that after a certain number of
uses it can no longer be accessed.

Digital pictures also can be labeled visi-
bly, so that notice of ownership and the terms
of any license always accompany the image.
Other types of “watermarking” can be as sim-
ple as a copyright notice © imbedded in an
image that will be visible if reproduced.

As always, having a paper trail and good
records can help prove an infringement. Keep
copies of all written agreements and records of
telephone conversations in which changes were
discussed. Saving copies of work in stages can
help prove that an infringement of one’s work has
been made. Saving reference images with a
record of their sources and rights agreements can
prolect against infringement claims by others.

As in traditional media, every artist-client
relationship is based on mutual trust. Be aware
that in electronic media, unauthorized uses
may be particularly difficult to monitor.

The information superhighway

There are numerous electronic bulletin boards
and online service providers, among other
resources, that act like TV, cable, or telephone
networks, but except for some restrictions on
the transmission of adult-oriented material,
there is as yet no federal or state regulation of
these various electronic “highways.”
Discussion of intellectual property law with
regard to the National Information Infra—
structure (information superhighway) is brisk,
but at the moment consists of more questions
than answers. What goes online and how it is
used mixes the copyright, commercial, and

contractual interests of a large variety of inter-
ested parties. Online vendors, for example.,
may be interested mainly in getting a lot of
information into the network to attract cus-
tomers and may have little motivation to moni-
tor what happens 1o it after the customer pays
for access. The publisher or original creator,
though. wants to maintain control.

Creators and publishers, however. may be
at odds sometimes. A number of freelance writ-
ers, members of and supported by the National
Writers Union, brought a lawsuit in late 1993
against one database operator and five large
media companies, alleging infringement of
their copyrights through unauthorized repro-
duction of their articles on electronic databas-
es and CD-ROMs. The defendants are the New
York Times Company: Newsday, a subsidiary of
Times-Mirror; Time Inc. Magazine Company, a
subsidiary of Time Warner; Mead Data Central
Corp., the owners of Nexis, a subsidiary of
MeadData; the Atlantic Magazine Company;
and University Microfilms International, a divi-
sion of Bell & Howell. At the time of prepara-
tion of this 1997 edition of PEGs, this case has
not yet been resolved.

Freelance graphic artists have been asked
to sign broad contracts agreeing that their work
may appear on unlimited electronic media or
in future technologies—even some that are as
yet unnamed—as a condition of licensing a
supposedly one-time right and for no additional
payment. Others have received checks in pay-
ment for work performed under usual one-time
rights contracts that attempt to grant the client
additional undiscussed and unremunerated rights
by way of new terms stamped on the back of the
check. Please see the section discussing Playboy
Enterprises Inc. v. Dumas in the Legal Rights and
Issues chapter for further information.

Strengthening copyright
protections

Congress has yet 1o enact legislation specifi-
cally addressing the question of protecting
copyrighted material from unauthorized elec-
tronie distribution. The enrrent Copyright Act,
however, grants broad protection to copyright
owners and the rights and remedies provided
for in that law can be used to prevent and
obtain compensation for unauthorized electron-
ic distribution of copyrighted works.

The American Society of Media Photog-
raphers (ASMP) has established a copyright
licensing subsidiary, the Media Photographers
Copyright Agency (MPOA), that secks 1o

license photography for electronic media while
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serving as a watchdog to protect the copyright
of its member photographers. Some observers
foresee the establishment of more copyright
licensing and monitoring organizations similar
to MPOA or to the industry-wide ASCAP and
BMI, which oversee use of songs and music
and distribute compulsory licensing fees to
their member artists.

Stock agencies can take a role in prevent-
ing and monitoring unauthorized uses of art
owned by artists by using contracts stating that
the image may not be manipulated without the
artist’s permission and that the artist will be
given first opportunity to make any desired
changes. Providing printed samples to the artist
helps monitor the image’s appearance.

Agencies can protect their own and their artists’

interests by conducting random checks of the
media 1o spot unauthorized uses. Please check
the Stock Houses section of the Reuse and
Other Markets chapter for further information.

Ethical practices

Copyrighted software requires the same respect
as any other copyrighted images—permission
for use. under federal copyright law. No one.
for example, should make unauthorized or
pirated copies of application software. Model
releases should be obtained from any recogniz-
able people. The eternal urge of editors and
other buyers of rights to an image is to crop 1t
or otherwise manipulate it. The ease and
affordability of digital retouching offers an
opportunity for an art director to retouch an
image if the artist is unavailable to do so. A
good relationship with an editor or art director
can lead to the artist being involved throughout
the editorial process so that the best aesthetic
results can be obtained.

Artists who know how to make changes on
the computer and are willing to do so in appro-
priate situations will have more control over
the final art. Techniques that change the art,
such as reverse cropping (adding color or
background to an image 10 expand it. for exam-
ple. to add room for type) should be discussed
between editor and artist.

Changes needed on a job in progress usu-
ally are discussed with the artist and the artist
given first opportunity to make them or to
approve changes that the art director or client
would like to make. No image manipulation
should take place without the artist’s knowl-
edge and permission. and any changes should
be made on a duplicate copy of the art. Such
permission should be required by contract.

There is a traditional exception for low-

resolution images provided by sources such as
stock houses. Many of these are intended for
use in presentations with the expectation that
rights to the image will be purchased if the
concept is approved. In 1996 the Graphic
Artists Guild spearheaded a campaign in
response to an increase in the use of sample or
portfolio images in presentations without the
artist’s permission. Please see the Legal Rights
and Issues chapter for more information on the
“Ask First” campaign.

Health issues

A number of serious injuries have been report-
ed by individuals who work on computers for
extended periods of time, such as creators who
spend hour after hour at the computer, espe-
cially when deadlines loom. Injuries can occur
to an artist’s vision, back, arms, wrists, and
hands. Headaches and chronic fatigue are also
reported. Repetitive motion disorders, an
umbrella term describing a large number of
repetitive strain injuries that include carpal
tunnel syndrome, are not specific to computer
users but frequently are suffered by them.
Consulting a physician specializing in occupa-
tional health is a good way to obtain a proper
diagnosis and correct treatment.

Research on the risk of miscarriages from
low-level electromagnetic radiation has been
inconclusive. Many offices act to reduce work-
ers’ risk by placing workstations so that no per-
son is sitting facing the back of a computer,
where nonionizing radiation is emitted.

There are a number of preventive mea-
sures that can reduce the risk of injury. The
setup of a workstation. including table height,
the posture of a chair. and the placement of
kevboard. copy stand. and monitor are impor-
tant. Overhead lighting should be indirect and
glare reduced. Monitors should be adjusted to
low brightness and contrast and turned up only
to check colors. Emplovers are responsible for
creating a safe work environment, while inde-
pendent creators should make a safe setup a
priority to avoid future disability.

Correct posture and taking frequent bhreaks
from the computer are chief among the mea-
sures to lake to reduce stress, back, arm, wrist,
and eve strain. A break of 15 minutes for each
two hours is recommended by the Communi-
cations Workers of America (CWA): hourly
breaks are ideal. During a break the artist
should allow the eves to focus farther away
than the screen distance. such as out a win-
dow. and should practice hand stretches.

© 00 00000006000 E000000000000000E000000000E000000000CEEc00000000000000000000008000000000000000000cas0ontsossnss

53' Pricive & Evmican

GULIDELILNES




The ergonomie qualities of some hardware
and furniture need improving. One stylus wide-
ly used in broadeast design, for example, is too
thin for some hands to hold eomfortably.
Wrapping it with masking tape or a foam
sleeve has heen found helpful in avoiding
carpal tunnel syndrome. Similarly, a foot pedal
was suggested to a manufacturer by one health
expert to minimize the carpal tunnel syndrome
arising from the hundreds of sideways
“sweeps” made daily by broadcast designers in
calling up a menu with a hand tool.

Organizations that provide publications
and information on computer health issues

include:

¢ Arts, Craft and Theater Safety
181 Thompson Street #23
New York, NY 10012-2586
212.777.0062
Publishes newsletter and books dealing
with artists” health hazards and safe work-
ing conditions.

¢ Communication Workers of America (CWA)
District 1
Health and Safety Program
80 Pine Street, 37th floor
New York, NY 10005
212.344.2515
Publishes “VDT Work Station Checklist”
and related data sheets with complete
information on safe workstation setup.

¢ New York Committee for Occupational
Safety and Health (NYCOSH)
275 Seventh Avenue, 8th floor
New York, NY 10001
212.627.3900
NYCOSH is one of 26 COSH coalitions
around the country that provide information
on VDT safety and other health topics.
Email: 71112.1020@compuserve.com

¢ Occupational Safety and Health
Administration
U.S. Department of Labor
200 Constitution Ave NW
Washington, DC 20210
202.219.8151
The Larger View: Graphic arts industry, the
computer and the global picture.

¢ Service Employees International Union

‘ (SEIU)

1313 L Street NW

Washington, DC 20005

Publishes pamphlets on health.

The labor situation

With the industry in flux and the economy far
from booming, companies that are hiring artists
are taking full advantage of the changes.
Though many companies attempted to exploit
the illusory ease of lower-cost computer graph-
ics when the technology first sprang into
affordability, many have begun to realize the
high level of expertise such techniques
require.

Job titles and responsibilities are not well
defined. Managers do not know how to specify
appropriately whether they need a designer,
page composer, prepress specialist, or image
manipulator. Usually, a company takes the
cheapest way out, whether through lack of
understanding or through the hopes of getting
something for less, and tries to hire one person
to perform all of those job functions—often at
the salary level of a pasteup artist. One
employment classified in the New York Times
advertised for a “Receptionist/Graphic
Designer,” perhaps a prima facie case for the
need for certification in the industry.

Classified advertisements describing jobs
as “entry level” frequently continue, “requires
knowledge of Quark, Photoshop & Illustrator”
and offer, even in high-expense New York City,
a starting salary in the twenties, a very low and
inadequate salary for such expertise for cover-
age of schooling, ongoing training, and living
expenses.

Employer education 1s needed, along with
encouragement to create a hierarchy more fit-
ting to the skills required. In this area graphic
artists seeking employment are at some disad-
vantage compared to those presenting them-
selves as outside consultants, because the lat-
ter are expected to define their roles and rates
for the client, whereas employees traditionally
have been hired to fill a preestablished posi-
tion.

Temporary employment
agencies

Temporary agencies, while providing work to
many artists, are nevertheless eurrently an
obstacle to better understanding computer
artists” skills. These ageneies advertise that
they can supply artists with mastery of a wide
array of software applications and familiarity
with many hardware systems, but pay the |
artists only $15 10 $18 per hour, the same as

secretarial rates (while charging the client two

to three times as much). Since these agencies

developed from secretarial/word-processing
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markets. the graphic artists they employ are
tested on typing. spelling. and related skills.
but technical mastery of software. much less
desigu skills, may not be reflected accurately
in the labor pool agencies offer.

It can be a grab bag for the employer seek-
ing to get an artist suited to the project at
hand. Nonetheless, many skilled graphic
artists are temporary workers. These artists are
often required to sign blanket contracts that
ask them to release more rights of privacy. per-
sonal financial information, etc., than is rele-
vant to the scope of their job. Some of these
contracts would be considered extreme even by
regular employees, who generally enjoy better
compensation and benefits. This practice may
have become common because companies are
accustomed to requesting extremely protective
contracts from many of their software develop-
ers. systems analysts. and other major comput-
er consultants. who will have access to
extremely important corporate information and
financial data. This rarely applies to a tempo-
rary graphic artist. and the same contracts
should not be used.

Organizing the emplovees of temporary
agencies into unions under appropriate labor
laws could help standardize working conditions
by establishing which skills pertain to eertain
job titles. reducing confusion. and raising the
quality of work for both companies and artists.

Employment issunes

As much as new technologies have facilitated
artists” work. they also have added new work-
place dilemmas and stresses. Closely following
salary in importance are issues of workplace
stress, including hours of work. unrealistic
deadlines. and continual changes in a project
at hand. One person is likely to be handling a
job that in traditional methods of publishing
would have been divided among a number of
artists and suppliers. but this job compression
may not be evident to the employer. (Please
refer also to Professional lssues for Graphic
Design and Hlustration section in this chapter.)
Compounding this problem is the mistaken
impression that computers take no time: the
failure 1o build proofing and correction time
mto a production schedule: and the inerease of
businesspeople without production experience
working as creative managers.

An in-house “DTP (desktop publishing)
person” may be subject to too many demands
from too many departments. “Just do one little
thing™ can add up to overwork and distraction
from priority projects with attendant arguments

over who has first call on the artist. Better and
appropriate management often is needed,
including keeping a close eve on what gen-
uinely needs 10 he produced, fair scheduling,
and realistic deadlines.

A 14-hour workday is common among
graphic artists working on computer. leading to
high levels of burnout and injury. One graphic
artist was hospitalized for stress after working
41 hours over three days. Too often companies,
misunderstanding the technical expertise
required for computer-generated art, believe
that such craftspeople are replaced easily.
When faced with expensive errors and poor
quality. however, many have begun to address
these job openings with greater care.

The never-ending learning curve required
of graphic artists working with computers is
another stress. Once out of school. access to
new programs and machinery is obtainable
only in expensive training programs or, occa-
sionally. at work (although in the latier case,
the worker usually is required 10 know the new
technology before being hired, creating a
Catch-22 situation that can be almost insur-
mountable).

Organized labor in the United States would
like to see U.S. industry follow the Western
European countries that are emphasizing the
high wages and high skills that make them
competitive in the new technologies era. This
view stresses huilding a workforce with unique
high-level. well-paid skills rather than lower-
ing the U.S. worker’s standard of living to that
of the cheap labor in Third World nations.

Signs of renewed respect for crafts are
developing and perhaps more understanding that
the quality of a job is often dependent. not on the
equipment being used. but on the expertise of
the craftsperson operating it. The best work is
done by the best craftsperson. even though
similar equipment is available elsewhere.

There are also some signs of new hiring or
new job opportunities. Over the last decade the
number of companies and corporations
installing computer graphics equipment was
astounding. while the attendant layoffs—
including of whole departments—was massive
as well. The new openings may indicate a real-
ization among managers that skilled workers
are needed to achieve the desired results with
all the technology. Although corporations don’t
vet universally understand the valuable skills
that graphic artists bring to a job. results are
understood better by corporate managers. and
skilled graphic artists eventually will be recog-
nized with better pay.
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Communication companies of
the future

A new form of communications company may
be arising: alliances of artists contributing var-
ied ereative, technological, and technical skills
that provide clients with the widest possible
range of services at the best possible price. A
eroup of specialists may even form a company
for the purposes of bidding on one project, dis-
band when it is completed, and form a new
“skills cluster” for the next project. Or a pro-
fessional group may be assembled by the client
to fulfill a project.

Whether called strategic alliances, teams,
skills clusters, joint ventures, or the “virtual
corporation,” such groupings can include
designers, animation, broadcast and multime-
dia specialists, page composers, prepress, and
print specialists, and so on.

Strategic alliances may be cost-efficient
and quality-oriented. ldeally, they can attract
work closely tailored to each artist’s skills and
preferences, and that allows for maximum cre-
ativity, work-style flexibility, and job variety.
On the downside, alliances may mean less reg-
ular employment and more reliance on per-pro-
ject work, and may put pressure on artists to
hop from alliance to alliance.

As touched on earlier in this chapter, new
jobs are coming into existence, including the
prepress specialist, digital design consultant,
image-processing specialist, and imagesetiing
consultants. Graphic artists and production
personnel in general may act in a larger con-
sulting role. Some parts of the industry may
begin to incorporate graphic skills into earlier
editorial stages as the creative process
becomes more multimedia and 1eam-oriented
and as creation and production continue to
merge. It is a large and exciting endeavor to
promote and educate clients about new skills
that can help smooth the transition into the
electronic age.

s s Ibl

There may be continued expansion of free-
lance jobs as well as more hiring to enable
companies lo maximize their use of expensive
equipment purchased under the misperception
that a computer can create by itself. As the
workforce in the electronic age changes, the
nature of organizations that represent it will
have to adapt 10 protect workers™ jobs. salaries,
and health.

The challenges to these organizations are
several. New, largely unorganized groups of
workers are coming into existence who urgently
need their hours, wages, and working condi-
tions represented. Through collective bargain-
ing and legislative advocacy, unions stay on top
of these concerns to improve the economic and
social conditions of professional graphic artists.

New technology, particularly computers
that can be and are operated by creative per-
sonnel rather than by technicians, challenges
traditional unions to identify work disciplines
that are not limited by control over machinery.
From the graphic artist’s point of view, old
divisions between crafts and art may be an
obstacle to getting the best resulis.

The growth of an at-home workforce, how-
ever, is a special organizing challenge. Home
workers (such as piece workers in the garment
and knitting trades) historically have been
exploited, with protection hard to establish and
monitor. But the home office may be an
inevitable side effect of technology in fields
ranging from graphic art to political think
tanks; new and existing organizations will have
to address the needs of these workers. And
with technology changing so swiftly, unions
must confront these changes in future collec-
tive bargaining agreements.

Computer-generated art already has
spawned many new trade associations lo help
educate both artists and clients. Some of these
are listed in the Resources and References
chapter later in this book.
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Pricing

& marketing

artwork

s creators, graphic artists have the

right to share in the economic

benefits generated by their creative

product. and to seek out and generate

additional opportunities. As business-

people. securing these economic interests

and rights is their responsibility. To be

successful. graphic artists must develop

the business skills necessary to market

and maintain their work and careers.

Artists must be able to pinpoint and evaluate
the critical terms of a job offer. Understanding
contract terms. copyright basics, and usual
business practices is crucial. and negotiating
skillfully within these parameters can

make the difference for an artist to reach his or
her business and personal goals. (Please see
the Legal Rights and Issues chapter for back-
ground on current copyright law.) This chapter
of The Graphic Artists Guild Handbook: Pricing
& Ethical Guidelines discusses the fundamen-
tal business management issues common to all
professionals in the graphic arts. from prepar-
ing for the negotiation. to the negotiation
process itself. to keeping track of payment
schedules. to collection options when the dead-
lines aren’t met.
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| Part I; Preparation

e
Graphic art is commissioned in highly competi-
tive and specialized markets. Prices are negotiat-
ed between the buver and the seller. and each
artist individually decides how to price his or her
work. These prices usually depend upon many

factors. including: the use that the buver intends

to make of the art; the size and stature of the

| client: the graphic artist’s reputation: the urgency
| of the deadline: the complexity of the art: and the

client’s budget. Both historical and current prac-
tices reveal the factors that are often considered
in pricing decisions, and these vary from disci-
pline to discipline: therefore, the information in
this chapter should be supplemented by reading
the appropriate sections for each discipline.




How to set prices

or rates
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Price determined by use

In order to encourage the free flow of ideas to
the public, copyright law vests with the creator
of every artistic or literary work a bundle of
rights that can be divided and sold 1n any
number of ways (see the Legal Rights and
Issues chapter for more detailed descriptions
of these rights). Therefore, the price of graphic
art historically has been determined primartly
by the extent and value of its use. Graphic
artists, like photographers, writers, and other
ereators, customarily sell only specific rights to
the use of their creative work. The intended
use, or “usage,” is indicated by specifying
which rights of reproduction are being granted.

Some inexperienced art buyers assume
that they are buying a product for a flat fee,
with the right to reuse or manipulate the art
however they wish. But such purchases histori-
cally have been more like licensing agree-
ments in that only the exclusive or nonexclu-
sive right to use the art in a specific media
(e.g., billboard, magazine cover), for a limited
time period, over a specific geographic area, is
sold, or “granted.”

The basic standard of sale for a commis-
sioned work of art is “first reproduction rights”
or “one-time reproduction rights.” While there
has been a push by major clients to obtain an
overly broad grant of rights, current data indi-
cale that reuse, more extensive use, use in
additional markets, foreign use, eic., receive
additional compensations. Artists should con-
sider the full potential value of the artwork
when estimating the value of “exclusive,”
“unlimited,” or “all-rights” agreements. Sale of
the original, physical art (including digital
media) is, under copyright law, not included in
the sale of reproduction rights and is normally
a separate transaction.

In some cases (e.g., corporate logos, adver-
tising, product identity), the huyer may prefer
to acquire most or all rights for extended peri-
ods of time. Recent surveys report that buyers
and sellers hoth consider additional fees for
such extensive grants of rights to be usual and
customary. In other cases the buyer has no
need for extensive rights. One of the main
responsibilities of parties negotiating transfers
of rights is to identify the huyer’s needs and
negotiate the transfer of appropriate rights.

One risk for artists to consider is that sell-
ing extensive or all rights at prices usually

paid for limited nights provides the buyer with
an unpaid inventory of stock art, depriving the
artist (and other artists) of income from addi-
tional uses and future assignments. Clients
may want to consider that paying higher prices
for more rights than will be used is expensive
and unnecessary. Additionally, purchasing
more rights than are needed deprives the pub-
lic of access to the work, since in most cases
only those specific rights are ever exercised. If
buyers are asking for an “all-rights” or “work-
for-hire” agreement to protect themselves from
competitive or embarrassing uses of the work,
a limited-rights contract containing exclusivity
provisions can be drafted easily that prohibits
such use by the artist.

Grants of all rights should specify the cat-
egory and medium of intended use and the title
of the publication or product. Grants of rights
may also specify edition, number of appear-
ances, and geographic or time limitations
where appropriate. For example: national
(region) general-interest consumer magazine
(medium) advertising (market category) rights
for a period of one year (time). A common for-
mula for editorial assignments is one-time
North American magazine (or newspaper)
rights.

International uses

Determining the value of work to be used out-
side the United States follows the same general
guidelines as with other uses. In addition to
the length of time, how and where material will
be used is key. Selling rights to a French-
language European edition of a consumer mag-
azine would include distribution in France,
Belgium, and Switzerland. A country’s econom-
ic condition also plays a role. A license for
distribution in Japan might be considered more
valuable than one for China because a higher
percentage of the population would be reached.

Royalties

Historieally, artists and clients have found that
a good way to compensate an arlist’s contribu-
tion of value to a project is through a royalty
arrangement; this has become the accepted
method of payment in book publishing and in
the licensing industry. A royalty is the percent-
age of the list price (retail) or wholesale price
of the product that is paid to the artist, based
on the product’s sales. Royalty arrangements
also inchide a nonrefundable advance payment
to the artist in anticipation of the royalties,
before the product is sold. Royalties are not

appropriate in cases where the use of the art
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Examples of markets and media
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Examples of market categories and some of the media for which they buy art are included in the follow-
ing chart. Within each category there may be more media than space allows to be listed here.

Advertising

Book

Manufacturing

Animation

Client Presentation
(preproduction, comps)

Collateral and direct mail
(brochures, direct mailers, flyers,
handouts, catalogs)

Display and exhibit

Magazines/magazine
supplements

Newspaper/newspaper
supplement/advertonials

Online (World Wide Web sites:
electronic publications/
periodicals)

Outdoor (billboards, bus and car cards,
station posters)

Packaging (products, CDs, cassettes,
videos, food, software)

Point of sale (counter cards, shelf
signs, posters)

Poster (film, theater, concert, event)

Presentation

Television/cable TV

Other

Anthology
CD-ROM/Online
Educational text
Mass market
Trade
Electronic
Other
(Also specify hardcover or softcover

edition, cover, jacket or interior, etc.)

Editorial

Educational
Audiovisual/filmstrip
Encyclopedia
Magazine

Newspaper
Online/database
Television/cable TV
Other

Institutional

Annual report
Audiovisual/filmstrip/video
Brochure

Apparel

Domestics

Electronics

Food & beverage

Footware

Home furnishing

Jewelry

Novelty and retail goods
(paper products, greeting cards, mugs,
posters for sale, calendars, giftware,
other)

Toys and games

Promotion

Booklet
Brochure
Calendar

Card

Direct mail
Poster

Press kit

Sales literature
Other

Corporate/employee

publication
Presentation
Other

does not involve any direct sales or where a
direct sale is difficult to monitor (see also Pant V,
Reuse and Other Markets. later in this chapter).

Rense

In most cases, illustration is commissioned for
specific use, with any rights not transferred to
the elient reserved by the artist and remaining
available for sale. When the terms of the speci-
fied grant of rights are completed (or not exer-
cised within a specified period of time), those
rights also return 1o the artist and may be sold
again. Subsequent uses of commissioned art.
some of which are called “reuse.” “licensing.”
and “merchandising.” have grown dramatically
in recent years. ercating new sources of income

for many artists. While some artists have
expressed concern over a possible consequent
drop in new commissions, a significant number
of artists have used these new markets 1o
enhance their income potential. Part V of this
chapter, Reuse and Other Markets, describes
these opportunities.

Per diem rates

Sometimes artists are hired on a per diem or
dav-rate basis. Surveys of artists and clients
have found this to be a perfectly acceptable
work arrangement and method of compensation
provided that it accurately reflects the work
required and is agreed to by both artist and
buyer beforehand.
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l Artists and buyvers have found it useful
and effective to establish a basic day rate for
their work. This, together with an estimate of
the number of days needed to complete the
work, art direction, consultation, travel, etc.,
gives both parties a starting point from which
to obtain a rough total estimate. A word of cau-
tion: Some jobs look deceptively simple, and
even the most experienced artists and clients
sometimes encounter greater expenditures of
time than anticipated. When negotiating, both
parties often address questions concerming
delivery time, degree of finish, complexity,
expenses, and general responsibilities in deter-
mining the estimate, and it is established that
an estimate is just that and 1s not assumed to
be precise.

Guild members have found that one
method of estimating an appropriate per diem
rate is to first total all direct and indirect busi-
ness costs. Add a reasonable salary. Divide
| this total by 230 business days annually (52
‘ weeks less six weeks’ vacation, holiday, and
sick time). Add to this figure a reasonable
profit margin, which historically has ranged
from 10 to 15 percent.

Per Diem Rate
Formula

Rent, utilities, insurance, employees’ salaries
and benefits, advertising and promotions, out-
side professional services, equipment, trans-
portation, office and art supplies, business
taxes and entertainment and others):

Add a reasonable salary:

Total:

| Divide by 230 working
business days
annually:

' Add a reasonable
| profit margin*:

‘ PErR DiEM RATE:

* Artists historically have assumed a

profit margin of 10-15%.

Hourly rate formula

Whether pricing on a fee-for-use basis or by
the hour, graphic artists must know what it
costs to conduct business in order to know
whether the fee received for a particular proj-
ect will mean profit, breaking even, or loss.
Calculating the individual cost per hour of
doing business will assist artists in gauging
their financial progress.

Guild members and other industry profes-
sionals surveyed describe one simple way of
establishing an hourly rate: first, total all direct
and indirect business expenses for the year,
such as rent, utilities, insurance, employees’
salaries and benefits, advertising and promo-
tion, outside professional services, equipment,
transportation, office and art supphes, business
taxes, and entertamment. Using the figures in
Schedule C of IRS Form 1040 makes this task
easier. Include a reasonable salary that reflects
current market conditions (see the Salaries and
Trade Customs chapter). Divide the total by
1,610, which is the number of hours worked in
an average year (52 weeks less six weeks’
vacation, holiday, and sick time). Add to this
figure a reasonable profit margin, which histor-
ically has ranged from 10 to 15 percent. The
resulting figure is an hourly rate based on a
35-hour week that can be expected to cover all
costs of doing business, including the artist’s
own salary. However, most artists, especially
those who are self-employed, indicate that they
also divide the annual overhead figure by a
much smaller number of working hours to
allow for time spent on nonbillable work such
as writing proposals, billing, and self-promo-
tion. A figure from 20 to 45 percent less, or
roughly 900 to 1,300 hours, has been found to
be more practical and accurate. A profit mar-
gin may still be added.

The resulting figure is an hourly rate
based on a 35-hour week that can be expected
to cover all costs of doing business, including
the artist’s own salary. However, most artists,
especially those who are selt-employed, indi-
cate that they also divide the annnal overhead
figure by a mueh smaller number of working
hours to allow for time spent on nonbitlable
work snch as writing proposals, billing. and
self-promotion. A figure from 20 to 45 percent
less, or roughly 900 to 1.300 hours, has heen
found to be more practical and accurate. A
profit margin may still be added.

When a project is being considered, it is
important to estimate ;1('('111’11(('1)‘ the required
honrs of work. This estimate, multiplied by the

hourly rate, demonstrates, say many artists,
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Total Direct/indirect
Business Costs:

per hour

Rent, utilities, insurance, employees’ salaries
and benefits, advertising and promotions, out-
side professional services, equipment, trans-
portation, office and art supplies, business
taxes and entertainment):

Add reasonable
salary: +

Total: $

Divide by 1,680* (number of hours
worked in an average year

Add a reasonable
profit margint:

HoURLY RATE: =

* Divide by 900 to 1,350 hours if artist is self-employed, to
allow for time spent on nonbillable work such as writing
proposals, billing, and self-promotion.

! Artists historically have assumed a profit margin of 10-15%.

whether the client’s fee for the project will at
least cover costs. If it will not. the artists have
found 1t important to consider negotiating with
the client for more money. proposing a solution
to the project that will take less time. or
searching with the client for another mutually
agreeable alternative.

Many large jobs. such as corporate design
projects. require that the hours involved be used
as a gauge to see if the project is on budget.

Recent surveys indicate that design firms
usually have at least two or more hourly rates:
one for principals and one for employees. The
difference is caused by the salary level. For
example. in the graphic design field. the
hourly rate for a principal has been found to
be. on average. $125. and for studio staff. $50
to $100.

Page-rate pricing

Some illustrators and designers working in the
advertising and editorial print media markets
check advertising page-rates as another factor
in gauging fees. Advertising page-rates vary
according to the type and circulation of a

magazine and therefore provide a standard for
measuring the extent of usage. These rates,
therefore. provide a good barometer of a maga-
zine's resources. For example, Better Homes
and Gardens (ranked 6 on the Folio 500 list of
magazines) had a circulation of 7.6 million
copies in 1995 and received $138.000 for each
of the 1.856 pages of advertising sold.
Obwviously, Better Homes and Gardens delivers
a potential market 10 the advertisers that
makes this cost worthwhile. Business Week
(ranked 11). with a 1995 circulation base of
877,000, received $59.800 for each of s
3.816 pages of black-and-white advertising. A
page in Popular Mechanics (ranked 64), with a
circulation of 1.59 million copies. costs
$50,875. A page in the regional consumer
magazine New York (ranked 58). with a circula-
tion of 426,000, costs $22.370. A page in spe-
cialty consumer magazine Working Woman
(ranked 158). with a circulation of 764,000,
costs §32.000.

Magazine advertising page rates and
circulation information can be found in trade
journals such as the September issue of
Folio. Advertising Age, Adweek, and in the
publications put out by Standard Rate & Data,
Business Publications and Consumer
Magazines, which are available in most
business libraries.

Other pricing factors

¢ inflation: Duning periods of nflation, the
change in the government’s Consumer
Price Index (CPI). which measures cost of
living fluctuations. is another factor to be
considered by an individual artist or
designer when calculating an appropriate
fee. In 1993, for example. the CPI was
144.5. reflecting a 3 percent increase over
the vear before. As the costs of printing.
paper. distribution. advertising page and
TV rates. and other elements of the com-
munications industry rise as time passes,
so may prices paid for commissioned ant.
They generally are reviewed yearly. and
any increases in the inflation rate are. say
industry professionals. taken into consider-
ation.

¢ size of print order or ad: The reproduced
size of the ad and the quantity (number) of
the print order should be reflected accord-
ingly as a factor in pricing.

¢ consultation: If a job requires extensive
consultation, recent surveys indicate that
artists frequently estimate the number of
hours or davs required. multiply them by
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their individual rate. and add a consulta-
tion fee to the basic project fee. It is not
uncommon. especially for a brief consulta-
tion to solve a particular problem. for the
consultation fee to be substantially higher
than a normal hourly rate. The nature of
the project. proposed usage. unusual time
demands. and travel requirements have
been considered as factors in estimating a
consultation fee.

¢ large projects: In some markets. current data
show. large orders may carry lower per-unit
prices than single or smaller orders. In such
cases. lower prices mayv be in keeping with
standard business practices.

Billable expenses for graphic
designers

Graphic designers traditionally bill their
clients for all the expenses of executing an
assignment. though textile designers and illus-
trators often absorb expenses such as art sup-
plies because those amounts tend to be mod-
est. Necessary additional costs of producing a
job, such as model fees. prop rental. research
time. typography. photostats. production. ship-
ping. and travel expenses. are routinely billed
to the client separately.

These expenses. even as estimates. are
generally agreed upon and set down in the
original written agreement. Often a maximum
amount 1s indicated bevond which artists may
not incur costs without additional authorization
by the client.

When artists are required to advance sums
on behalf of the client. surveys show that it is
customary to charge a markup as a percentage
of the expense to cover overhead and provide
adequate cash flow. Dimensional illustration.
for example. often requires substantial outlays
for rental or purchase of materials and photog-
raphy to achieve desired results. Current data
indicate that markups are in the range of 15 to
25 percent. with 16.85 percent being the cur-
rent average.

Billable expenses for computer-
assisted graphics and
illustration

Artists who own computer equipment consider
their capital investment in their fees. survevs
show. and it is important for those artists who
rent equipment or use out-of-house service
bureaus to maintain strict records of expenses
in order to bill the client. Billable expenses
usually include rental fees, transportation to
and from the equipment. and anv costs

incurred in recording work on hard copy. film.
or videotape. Fees paid for technical assis-
tants. research and reference costs. and
expenses for preparing raw art (photos. stats.
line art. etc.) for digitizing camera input usual-
ly are billed also.

Other expenses. such as equipment or
technology purchases to meet specific
demands of the job (e.g.. buving a new font or
telecommunications program). usually are
negotiated.

Artists also usually follow the above basic
markup considerations in equipment rental.
particularly when time is spent negotiating for
rental time or purchasing supplies and services.

Recent data collected show that the going
billable rate for video animation systems aver-
age $400 to S600 per hour and $500 to $800
for special effects. Rental fees for hardware are
about 10 percent of the purchase price: for
software. for approximately 20 percent. Any
artist working in this area should consider the
newness of this technology and the speed with
which the technology changes in regularly
reviewing expenses and charges.

Freelancer as employee
T e AR Wl =
Both artists and clients should be aware that
certain working relationships may be consid-
ered traditional emplovment regardless of a
“freelance™ title. So-called full-time freelance
positions. relationships which are steady and
ongoing or relationships which extend over a
series of projects. may actually be considered
emplovment under tax or labor law. In these
cases. the artist may be entitled to basic
employment benefits. including unemploy-
ment. workers compensation. and disability
insurance. Other benefits such as medical cov-
erage. vacation. pension. and profit sharing
may be due. Clients who do not withhold pav-
roll taxes in these cases may be at risk with
federal and state agencies and may face penal-
ties equivalent to the taxes that should have
been withheld. Please see the Professional
Issues chapter for further information.

Other contractual
considerations

Cancellation fees (“kill fees™)
Aecording to current and historical data.
clients usually pay the artist a cancellation fee
if the assignment is canceled for reasons
bevond the artist’s control. The amount of the
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fee has in the past ranged from 30 to 100 per-
cent. depending upon the degree of the work’s
completion. A more detailed discussion on kill
fees can be found in the Professional Issues
chapter.

While the client may demand all of the
originally agreed-upon rights to the use of the
artwork upon payment of the cancellation fee.
under a royalty arrangement. all rights to the
artwork. as well as possession of the original art.
generally revert to the artist upon cancellation.

Many artists calculate a project’s advance
and any anticipated royalties to determine an
appropriate kill fee. For example. suppose an
illustrator completes the work necessary for a
32-page children’s picture book for which the
artist was to receive a $5.000 advance against
a 5 percent royalty. and the job is killed. If the
initial print run was to be 10,000 copies, with
each book listing at $§12.95. then the anticipat-
ed royalty may have been £6,475 (10,000 x
$12.95 x 5%). After offsetting the $5.000
advance, the anticipated royalty may have
been $1.475.

As when flat-fee projects are canceled.
historical data indicate that all necessarv and
related expenses (such as model fees. materials.
or overnight shipping fees) are paid in full.

Cancellation terms should be stipulated in
writing in contracts and on confirmation forms
and purchase orders. Otherwise. artists report,
these fees have been negotiated at the time
cancellation occurs, which has made it more
difficult to protect the investment of their time
and resources. These artists have found that
contract language that makes payment of fees
contingent upon the buyer's receipt of the art-
work. not upon publication. anticipates the
possibility of a cancellation after acceptance—
and has helped insure timely payment.

Rejection fees

According to current and historical data.
clients may agree to pay the artist a rejection
fee if the preliminary or finished artwork is
found not to be reasonably satisfactory and the
assignment s terminated. The amount of the
fee varies widely, historically from 20 to 100
percent. depending upon the degree of the
work's completion. A more detailed discussion
on rejection fees can be found in the Profes-
sional Issues chapter.

In the event of rejection. the client has
chosen not to obtain anv rights to the use of the
artwork. Therefore. many artists refuse to per-
mit rejected work to be used for reproduction
by the client without a separate fee.

Credit lines

Hlustrators usually incorporate their signatures
on their artwork. and those typically are repro-
duced as part of the piece. For important
pieces. especially when a letter of agreement is
needed to spell out the terms of usage and pay-
ment, artists may make credit line require-
ments part of the deal.

For some this may mean a printed credit
line with copyright notice, for others merely
the reproduction of the signature in the ar-
work. In some cases. as is traditional with mag-
azines, both credits may be agreed upon.

A copyright notice can be made part of the
credit line simply by adding © before the
artist’s name and the vear date of publication
after the name (©Jane Antist 1994). Such a
copyright notice benefits the artist without
harming the client.

Recent surveys show that some magazine
photographers require by contract that their
fees be doubled if an adjacent credit line 1s
omitted. Given the modest rates for editorial
work. the value of the credit line is, surveys
show. as important as the fee. This activity
does not constitute a trade practice, but it is
becoming more common and is being adopted
by some designers and illustrators as well.

Samples of work

It is a courtesy for clients to provide artists
with examples of the finished piece as it was
reproduced.

This piece. often called a tear sheet. can
be used in an artist’s portfolio and provides a
view of the project in its completed form.
Regardless of who owns a copyright in the art-
work. artists” use of their own original art in a
portfolio is permissible as fair use (one that is
not competitive with those the copyright owner
might make). except in cases of work for hire.
when the client’s permission needs to be
obtamned.

Liability for portfolios and
original art

If an artist’s portfolio is lost by an art buyer.
the law of “bailments™ (the holding of another’s
property) makes the buyer liable for the rea-
sonable value of that portfolio if the loss arose
from the buver’s carelessness. If the portfolio
contained original art such as drawings, paint-
ings. or original transparencies. the amount in
question could be quite substantial. The same
potential liability exists with respect to com-
missioned artwork a client has agreed to return
to the artist. A model “Holding Form™ for use
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by textile designers appears in the Standard
Contracts and Business Tools chapter of this
book and can be modified for use by other dis-
ciplines.

The value or appraisal of originals, trans-
parencies, and other lost items can be verified
by obtaining simple written assessments by a
number of the artist’s other clients. art direc-
tors, or vendors and presenting those figures to
the party who lost the work or to a court. An
independent appraisal by a professional
appraiser is also credible. The full value of the
work. however, may be nearly impossible to
calculate, since no one can be certain what
work will be worth over the life of the copy-
right, currently the artist’s lifetime plus 50
years (see Copyright Extension section of Legal
Rights and Issues chapter). One factor that can
affect a work’s value is whether it is generic or
specific. Generic works (e.g., an illustration of
a bald eagle soaring in flight) may have more
potential for economic exploitation than specif-
ic works (e.g.. an illustration of a specific
brand of laundry detergent). Artists who
encounter this problem may need to demon-
strate that their works have generated addition-
al income through transfers of rights.

There are a number of ways to minimize
the risks of losing original work. First, artists
should avoid, whenever possible, letting origi-
nal art out of their possession. Instead of sub-
mitting portfolios or finished work, transparen-
cies, color copies, or digital representations of
a file should be sufficient. Another is with
“valuable paper” insurance that protects
against the loss or damage of valuable artwork
in the artist’s studio, in transit, or while in the
client’s possession. That, however, is not suffi-

cient, since as with any insurance, deductibles
must be met and continued claims will lead to
either prohibitive premiums or a complete loss
of coverage.

Buyers need effective systems for tracking
and storing all original art in their offices.
They should ensure that the receipt of every
. portfolio is recorded and a notation is made of
its destination within the organization. If possi-
. ble, buyers should avoid keeping portfolios
overnight and on weekends. All original art
.| should be logged out when it goes to any sup-

T plier, such as color separators or printers, and
.~ logged in when it returns. Finally, suppliers
. should understand that they may be held liable
| for any losses they cause as a result of damage
| to or disappearance of any original art.
. Since absolute guarantees of protection in
the handling of original art is impossible, buy-

ers should minimize legal risks through the
purchase of suitable insurance and. more
important, the installation of proper record-
keeping procedures.

Part II: Negotiation

Negotiation is an art by which each party seeks
to accommodate both its own needs and those
of the other party. Whenever possible. an
atmosphere of mutual trust and collaboration
should be established. From that point, both
sides can create an agreement that will satisfy
their respective needs. In negotiations, a “win-
ner-take-all” attitude can do more harm than
good, undermining the professional and honor-
able reputation necessary for long-standing
relationships and, thereby, repeat business.

This cooperation is attained not merely by
the exchange of concessions but through the
attitudes and professional manner of the per-
sons negotiating. Since the terms of a final
agreement may not be those stated initially by
either party, the participants must use their
creative energies to develop solutions that
meet the needs of all concerned.

During vears of handling grievances
between artists and clients, the Guild found
that a common source of complaints was a fail-
ure by both sides to communicate effectively
prior to the commencement of work. Artists
and their clients must know their own needs.
articulate them, and take the other party’s
needs into account. Even if only one of the
negotiators makes a conscientious effort to
understand the other’s point of view as well as
her own, chances of a misunderstanding and/or
conflict are greatly reduced.

Both artist and art buyer must have goals
by which to judge a negotiation. A buyer. for
example, must stay within the established bud-
get and still obtain satisfactory art. An artist.
like any business person, must earn enough to
cover overhead and make a reasonable profit.
The more information each party has about the
other, the more effective the negotiation.
Artists who know the budget for a given job
and ean weigh the many pricing factors will
have a good sense of current market forces—
and this is precisely why these Pricing &
Ethical Guidelines have been developed.
Similarly, buyers who use the Guidelines to
keep abreast of current standards and contract
terms will he hetter equipped to establish more
accurate budgets and to determine what rights
to buy. If either artist or huyer finds that the
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other party will not permit them to achieve
their essential goals. then the negotiation will
break down and the parties will seek to fulfill
their needs elsewhere. In all negotiations. the
Guild encourages artists and buyers to adhere
to the standards of the Joint Ethics
Committee’s Code of Fair Practice (see the
Professional Relationship chapter).

Many artists are reluctant to ask questions
or raise objections to a client’s demands for
fear of appearing to be difficult to work with.
Guild members frequently report. however. that
as long as the discussion is carried out in an
appropriately professional manner. clients
appreciate artists who can articulate their
needs. since it prevents future misunderstand-
ings. It is important for artists to remember
that art buvers are not “the enemy.”

Attitude

Relaxation is very important in negotiation. By
preparing properly and making the situation as
comfortable as possible. it is possible to relax.
Focus on breathing and concentrate on relax-
ing muscles in the head. neck, and shoulders:
this can be surprisingly useful in a stressful
situation. At the moment the deal at hand may
seem like a “make it or break it” proposition.
but that is usually not the case. In fact, most
careers in the graphic arts are built upon hun-
dreds of projects. not one. It 1= important to
create a mental distance from the anxiety that
can come into play in a negotiation. Being
objective also can help one respond with agili-
tv so that the opportunity to get the right job at
the right price won't slip away.

When faced with a negotiation. both sides
begin by implving or stating a set of demands
based on their needs. These demands should
not be confused with underlying needs. It is
these needs that a skilled negotiator attempts
to discern.

When the problem stated is. "My company
1= looking for a first-class brochure that we can
produce for under £10.000.” there may be sev-
eral underlving needs that are not being articu-
lated directly. The art buver may actually be
indicating. I want top-quality work at an eco-
nomical price: can vou accommodate me and
make me look good. or do | have to worry about
explaining a project from hell to my boss.™
Knowledgeable and skillful questioning will not
only determine what kind of brochure is
required to meet the client’s needs effectively.
but whether some other solution can better
solve the clients problem within the estab-

lished parameters. In responding to the client. a
skilled negotiator communicates a number of
messages, 1.e.. ] understand vour needs and 1
am the best choice to solve vour problems™:
“I'm experienced and I know what I'm doing™:
and “I'm going to make vou look good.” It is
important to convey positive expectations about
the job. Instead of “What is the deadline?” use
a phrase such as, “When would you want me to
deliver the art?” From the outset. contact with a
client can show a personal interest and attach-
ment to the project that is contagious.

The answer to a stated problem will not
always be obvious. It is critical to be able to
relax and perceive the other person's position.
By understanding this there can be a positive
response to the underlyving meaning of what is
being said. and the negotiation can proceed
with harmony.

Know when to quit. Getting greedy when
things start to go well or pushing too far can
lead the other party to abandon the whole deal
out of spite. Generosity may pay off in future
negotiations.

Preparation and research
Adequate preparation is a kev ingredient to
successful negotiation. Artists should attempt
to know evervthing possible about a client
prior to a meeting. Business libraries contain
valuable information about the marketplace:
directories for corporations and adventising
agencies, such as the Standard Rate & Data
eries, show amounts of billing. circulation,
officers. media bought. etc.

In addition. publication directories list
magazines with their circulations. advertising

o

rates. names of staff. etc. A business libranan
can help locate the appropriate publications.

Subscriptions to all appropriate major
trade magazines should be maintained.

Magazine stands. mass transit posters, bill-
boards. retail stores. supermarkets. and book-
stores all contain valuable information about
clients that artists may use with a new client.
Active membership in the Graphic Artists
Guild helps to give artists the extra “edge”
thev need in a job situation.

Agendas and contracts

e e e e ]
When beginning a negotiation. it 1s important
to ask the right questions and formulate an
agenda for meetings or phone calls that outlines
the topics to be covered. Additionally. artists
should establish a ““position paper”™ that will
help answer the most important questions of all:
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“What value (monetary or otherwise), will |
derive from this joh?” and “What will I do
imstead if' 1 turn it down or am not right for it?”

Whether a project is interesting purely for
the money, because it is a valuable showcase,
or becaunse it will help establish a working rela-
tionship with a new client, an agenda will affect
what the artist will agree to 1n negotiations.

Before starting work, agreements should
be put in writing. This protects the client as
well as the artist by confirming terms before a
misunderstanding can arise or memory fades.
The document can be as simple or as compli-
cated as the situation requires, from an infor-
mal letter of agreement to a complicated con-
tract requiring the signatures of all parties.
Formulating such letters and contracts or ana-
lyzing contracts offered by clients requires a
thorough working knowledge of copyright and
business law and its common terms. By care-
fully reviewing the model contracts and sup-
plementary sections of this book, as well as the
Legal Rights and Issues chapter for copyright
information and other publications (see
Resources and References chapter), artists will
be able to rephrase contractual terms in ways
that clients can better understand, with the
knowledge that agreement springs from under-
standing.

The majority of art directors and creative
services personnel who commission art have
hittle or no expertise in copyright and con-
tracts. Like artists, most of them would prefer
spending their available time in creative pur-
suit, rather than administering legal details.
They are too busy juggling a number of impor-
tant, creative projects in unusually hectic,
high-pressure surroundings, so having a clear
understanding of how to suggest contract
amendments and put them into writing can
help avoid problems.

Keep thorough, written records of the
negotiation, including the initial checklist con-
taining a job description, due dates, fees, and
expenses; notes on the person representing the
client; records of follow-up meetings and
phone calls; hours on the job; layouts; memos;
sketches; contracts; invoices; and business let-
ters. This will form a “job packet” that is a
paper trail in the event that a disagreement or
misunderstanding gets in the way of complet-
ing a project and payment.

When clients use work-for-hire clauses in
contracts or demand all rights to artwork, every
effort should be made to determine the client’s
real needs. Often such terms were pot in a
contract by a lawyer trying to anticipate every

possible contingency. But such terms usually
are excessive and, if priced accordingly, make
work too expensive to afford.

Power

e LT NS | - AN - - W D e
Negotiation itself cannot turn every situation
into a good contract. There are some relation-
ships where the balance of power is so out of
alignment that one party must either yield to
unfavorable conditions or give up the opportu-
nity. However, it 1s possible to maximize assets
and protect yourself from an agreement that
may be detrimental.

Remember that not every negotiation is
destined to end in a deal. Two parties can
“agree to disagree” amicably and part ways
hoping for another try at a later date. It is
this ability to regard a negotiation with level-
headed objectivity, keeping it in perspective,
that provides a skilled negotiator with the
attitude necessary to obtain the most favorable
agreement.

Both parties should bear in mind what
their course of action will be if the negotiation
ends without agreement. “What other jobs do 1
have?” “What else will I do with my profes-
sional time if | don’t take this assignment?”
are questions that artists should ask them-
selves, just as the client is asking, “What else
can [ do, or who else can I hire, to make this
project work?” These questions provide both
parties with a realistic assessment of how
much leverage they actually have in a negotia-
tion. Power can be regarded as the ability to
say no; assessing alternatives, therefore, clari-
fies a position.

Often parties will establish an arbitrary
limit from which they will not bend, such as “I
won’t pay more than $25,000.” or “l won’t
accept less than $3.000.” Since the figures or
conditions are often selected randomly in the
first place it is important to be able 10 ignore
such a limit if necessary. An absolute can
become a focal point that inbibits the imagina-
tion necessary to establish terms that meelt
both parties’ needs.

When entering into negotiations, it is
important to decide what to do il negotiations
break off. 1t's much easier to say no when there
is a favorable alternative (o pursue. As the
saying goes, a bank will lend yoo money if you
can prove yoil don’t need it. In the same way,
it’'s much easier to get a job if you already
have one. If an artist is not busy with other
jobs. the best alternative is to create a mental

priority list of impartant and valuable projects
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to pursue. This helps alleviate the often ill-
founded notion that the deal must be made at
any cost.

The meeting

As much as possible, create an environment
for the meeting that allows as comfortable a sit-
uation as possible. If negotiating “on your own
turf" is impossible, bring your own turf with
yvou. Clothing should always be professional
and neat. but make sure it is also comfortable.
Any presentation or portfolio should show the
very best work. An unusual. thoughtful, and
creative presentation that is well designed goes
a long way in establishing the expertise of an
artist—and making a sale.

Negotiations should be avoided if the artist
lacks sleep. is overtired. taking medication.
under the influence of alcohol. or has eaten a
heavy meal recently. Very expensive errors can
occur when artists are not as sharp as they
should be. If the situation is uncomfortable or
potentially disruptive. arrange to conduct the
negotiation another time. There is a right and a
wrong time for negotiation. Recognize an
opportunity and make use of it. but recognize
also when it is an inopportune time and wait
for another day.

The golden rules during a meeting are:
Stop. look. and listen.
¢ Stop: Quict down, breathe. and relax.

Refrain from lots of small talk unless

what's being said has a purpose for the

business at hand. A well-placed word here
and there does more to establish credibili-
ty: giving information not asked for can
inadvertently give clues about the artist’s
situation and weaknesses. Conducting pre-
sentations also can distract chients from

reviewing the work carefully .
¢ Look: A great deal can be learned by close

attention to physical clues and the behavior

of others. Office environments (wallpaper.
furniture, desktops. artwork, and pho-
tographs) can give clues about the client’s
personality. Notice if a seat is offered.

if the client consults a watch constantly or

is not focused on the discussion. Under-

standing behavioral clues and “body lan-
guage” can be a substantial negotiation
advantage.

¢ Listen: People appreciate someone who 1s
alert and attentive and indicates that he or
she understands what is being said. It is
important to indicate that understanding
even if the listener doesn’t agree with the

point made. Listen actively, with nods of
agreement. encouraging the other parties to
express themselves. It is very useful to
repeat what was heard, such as, “Let me
see if I understand correctly: You're saying
that ...” This indicates a good listener who
is eager to understand. Listening effectively
helps to determine and address the other
party’s needs and expectations.

Tactics

e e e e e e R

Tactics are used throughout every negotiation,

whether intentional or not. But by separating

emotional responses from calm, detached

observations of an opposing party’s tactics, the

effectiveness of the tactic can be defused. It is

important not to take things personally during

any phase of negotiation. Performance and

ability to maneuver are seriously hampered

when egos take charge. Consider a few

examples:

¢ Limited authority. A person claims not to
have final say on the terms of a deal. This
enables one negotiator to make rigid
demands. leaving the other to offer conces-
sions in order to make some headway. One
possible solution is to treat the project
under discussion as a joint venture, recruit-
ing the other person as your newfound
“partner.” By emphasizing terms that cre-
ate a partnership. and sharing a stake in
decisions. that person is encouraged to go
to bat with the higher-ups to defend the
artist’s needs and goals.

¢ Phony legitimacy. I is stated that a con-
tract 1s a “standard contract™ and cannot
be changed. Contracts are working docu-
ments that serve to protect two or more par-
ties in an agreement. Don’t agree to sign
standardized contracts if they don’t protect
vou. Don’t be reluctant to strike out unfa-
vorable sections or terms. If necessary. the
defense “my attorney has instructed me not
to sign contracts with these conditions™
may be used to suggest alterations (see the
Standard Contracts and Business Tools
chapter).

¢ Emotions. Anger. threats, derisive laughter,
tears. or insults may be convineing and
may, in fact. be genuine, but should be
regarded as tactical maneuvers. Listen
carefully to the point of the message and
separate it from the style of delivery. Never
escalate an emotional situation. Any
attempt to ““roll up vour sleeves and jump
in” is very risky.
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Telephone skills

L e e e P SR | R
Telephones seem to be very easy for some peo-
ple to work with and much harder for others.
Like personal contact, negotiating by phone
has its strengths and weaknesses. Phone calls
have distinct advantages over in-person meet-
ings. They provide ample opportunity to refer
to written materials for reference and support.
Often, when calling from the office or home,
being surrounded by one’s own environment
can bolster confidence.

Telephone skills are very important to a
good negotiator; some individuals go so far as
to write “scripts” for particularly difficult situ-
ations, where performing under pressure can
cause confusion. A simple negotiation agenda
or checklist can be used to outline all the
points that need to be covered. This prevents
the problem of forgetting important details and
helps keep the conversation centered on the
important matters at hand. Taking notes during
phone conversations is recommended highly.
Artists simultaneously must understand the
aesthetic requirements of a project, agree on
the business arrangements, and establish rap-
port with the individual on the phone. These
are complicated details and should be written
down. Such notes can also be valuable refer-
ences should a misunderstanding occur during
the project.

Negotiating by phone has disadvantages as
well. It is easier to refuse someone over the
phone. If a difficult demand has to be made, it
might be preferable to arrange a meeting. It is
also difficult to judge reactions to what is
being said when it is impossible to see the
other person’s face. A person’s attention to
what is being said may not be focused, and this
can make it more difficult to establish the rap-
port and partnership that is so important to any
successful negotiation.

If a discussion becomes difficult, put the
caller on hold or get off the telephone and call
back when it is more advantageous. This
allows time to consult research materials or
make phone calls for more information, to cool
off if emotions are in play or just gives addi-
tional time to make a difficult decision.

Money

A e . -
Money should be the last item in a discussion,
for several reasons. It is the area where the
majority of disagreements oceur, and it is
important in the earliest stages of a negotiation
to focus on areas in which it is easiest to reach

an accord. In this way the partnership stressed
earlier is given time to bloom.

Also, money should only be a reflection of
all the factors that lead up to it. The job
description, usage and reproduction rights,
deadline, expenses. difficulty of execution.
etc., all tell how much value a particular job
holds for the client. So negotiating about
money before reaching agreement on these
other items is premature and can be a costly
error.

When discussing money. it is advisable
whenever possible to outline expectations, then
try 1o get the other party to make the first offer.
The old game of I say 10. you say 6, I say 9,
you say 7. we agree on 8" is still played out
but is not always necessary. Depending on how
it is stated, though. a first offer is rarely a final
offer and should almost always be tested. Once
again, one must weigh the risk of losing a pos-
sible working relationship by refusing to budge
past a certain price. It always depends on the
situation.

Don’t feel obligated to respond right away
if someone starts out a negotiation with “I only
have $500, but [ think you’d be great for the
job.” One can acknowledge the figure and still
bring it up later when there is a foundation of a
working relationship on which to base requests
for more money.

Often, artists are asked to bid on jobs.

It is important to clarify the nature of the bid.
Is the client looking for a sealed bid that will
be used to compete against other artists? Is
this bid an attempt to help structure a budget?
Is it only a ballpark estimate? Do they wish

to negotiate directly? Since a sealed bid
encourages negotiation against vourself, it
should be clarified whether the bid 1s final and
binding. It 1s unfair to ask an artist 1o develop
a compelitive sealed bid and then seek further
concessions in later negotiations. In a ballpark
estimate, the client often will hear only

the low figure, so use care o offer a set of
figures that brackets the price in the middle.
When asked in person for a bid, artists should
not hesitate 10 withdraw and say, “I'll call von
later today with a quote.” This gives artists
time to consider their agenda and their needs.
It is not only practical, it’s actually good
business to ask for a higher price or more
favorable contract terms than what one wounld
expect. Like it or not. people in business often
like to feel that they've gotten a compromise,
and in that sense it is an obligation to manu-
facture a few concessions without harming
one’s own interests.
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Part Ill: Keeping Track

Business forms

It is in the interest of both artists and art buy-
ers to put any agreement authorizing the use of
an artist’s work into writing. These agreements
should be specific in naming the rights that are
being transferred and in describing the dispo-
sition of the original art, cancellation fees if
any, and other terms. Written agreements also
should reflect the concerns of both the artist
and art buyer in a way that will address any
issues raised in negotiations specifically.
While it is possible to enforce an oral agree-
ment. it 1s strongly recommended that artist
and client confirm any agreement in writing.
This is the best protection against faulty mem-
ories and future conflicts. A written agreement
also can be a valuable tool in helping both par-
ties clarify their needs. Getting it in writing is
also evidence that both parties are profession-
als who treat the investment of their resources
with care. Agreements can be realized in many
forms. including purchase orders. letters of
agreement. memos. invoices. and so on (see
Standard Contracts and Business Tools chap-
ter). A written understanding may be sent by
mail. messenger, or facsimile.

Terms

Contracts and purchase orders must contain

provisions covering at least the following

points:

¢ the names of the artist and client. including
the name of the client’s authorized art
buyer (the commissioning party):

¢ a complete description of the assignment:

¢ the fee arrangements. traditionally includ-
ing the fees for usage. consultations. alter-
ations, travel time. cancellation fees. and
reimbursement for billable expenses:

¢ payment terms. including a schedule for
advances. monthly service charges for late
pavment. expense estimates and/or maxi-
mums. and royalty percentages and terms,
where applicable:

¢ specifications regarding when and how the
original will be returned:

¢ any agreement regarding copyright notice
requirements and placement of the credit
line:

¢ the assignment of rights deseribed in spe-

cific terms, normally naming a specific

market category, medium, time period. and

geographic region (see Legal Issues and

Rights chapter):
¢ assignment of responsibility for obtaining

releases for the use of people’s names

and/or 1mages for advertising or trade pur-
poses.

For further information on contracts,
please refer to the Standard Contracts and
Business Tools and Resources and References
chapters of this book and to the index for relat-
ed topics.

Getting paid on time and in full is the just
entitlement of any businessperson. including
artists. Proper planning and preparation. in
writing. can do much toward ensuring this
expectation i1s met. These preparations may. at
times, require extra effort from the artist. but
they will certainly pay off in the long run. At
the start of each job. artists should have a com-
plete understanding of the negotiated terms
and obtain a final agreement in writing to help
insure timely and proper payment of fees.

To encourage timely payment. artists his-
torically have included additional terms pro-
viding penalties as allowed by law for accounts
that are past due and retaining rights until full
pavment is received (see the section on
Extension of Payment Time. following). Since
job changes often alter the original terms. it 1s
particularly important to confirm in writing any
additional fees due to the artist as a result of
such changes.

The Guild’s model business forms incorpo-
rate a number of these measures and can aid
readers in securing their agreement and rights
(see Standard Contracts and Business Tools
chapter).

To facilitate accurate billing. artists should
maintain proper records through job files. job
ledgers. or a similar system. Tracking invoices
provides the means to remind buyers of out-
standing obligations and to take the follow-up
steps necessary to obtain pavment.

When a buyer refuses to pay. written
agreements and invoices can protect the artist’s
rights. either through negotiation. collection
services. arbitration. or a lawsuit.

Keeping records

All artists should have a recordkeeping system

to facilitate billing. bill tracking. and fee col-

lection and to document tax deductions.

¢ job file: One common method of record-
keeping is the use of a folder or envelope
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labeled for each assignment. All informa-
tion and documents pertaining to the job.
such as agreements. messenger. and
expense receipts. letters, phone memos.
invoices. and so on. are put into this job
file as thev are received. The file then pro-
vides a single and complete record of all
decisions and documents.

Identifving information usually is
placed on the folder cover. This may
include the job number. the title of the pro
ject. the buver's name. and the delivery
date. If the job is complex. the job file
should be subdivided into sections to per-
mit easy access to information. All sketch-
es and drawings should be retained as well.
at least until pavment is received.

¢ job ledger: A job ledger contains standard
columns for information such as the job
description (job number. client. description
of artwork. delivery date). rights granted
(usage rights granted. status of original ant-
work), fees and expenses (fee or advance,

reimbursable expenses. sales tax, etc.). and
billing information (invoice date. invoice
amount. pavment due date, amount
received. date received. late penalties. bal-
ance due. artwork returned date). With a
job ledger. an artist can at a glance deter-
mine the status of each aspect of a job. The
ledger’s format can vary from a form specifi-
cally created by the artist to a printed jour-
nal readily available in stationery stores.

Billing procedure
L e e T e
Most art assignments. whether written or ver-
bal. are contractual arrangements. Essentially.
the buyer promises to make a specific payment
in return for the artist’s grant of usage rights.
Invoices serve as formal communications to the
buyer of payvments that have or will become due.

The manner and time of payment normally
are established in the written agreement. If the
parties have not specified a payment due date,
the generally accepted practice is payment
within 30 days of delivery of the art.

An invoice should be presented whenever
a payment becomes due. In many instances.
invoices accompany delivery of the finished
art. When a partial pavment is due or costs are
to be billed during the job. the invoice or state-
ment should be delivered accordingly. If can-
cellation or rejection occurs, the buver should
be billed immediately. according to the agree-
ment. or if such a provision is absent. accord-
ing to the standards discussed in the Profes-

sional Issues chapter.

Verbal requests for payment are not substi-
tutes for invoices but are additional means to
use in the collection process. In many busi-
nesses an invoice is mandatory for the buver or
others to authorize and issue a check. A copy
of the invoice should also be sent to the
accounting department. if the business is large
enough to have one. to facilitate prompt pro-
cessing.

The wording of invoices should be accu-
rate and complete to avoid pavment delays. The
artist’s Social Security number or federal identi-
fication number should be included. Billing
may be expedited by including the instructions
“Make check pavable to Jan Antist or J. Artist
Associates.” whichever is applicable.

Sales and use taxes

States have varied policies regarding sales and
use taxes. In states that have one. the rate usu-
ally ranges from 3 to 9 percent. and it is levied
on the sale or use of physical property within
the state. A number of exemptions exist.
including special rules for the sale of repro-
duction rights. The applicable state regulations
should be consulted.

Generally. services. including the service
of transferring reproduction rights. are not sub-
ject to a sales tax. Transferrals of physical
property to a client (i.e.. original art. designer’s
mechanicals) shouldn’t be taxed if they are
part of a project that will be billed to a client
later by a design firm or other agent. although
a resale certificate may have to be obtained.
Generally. sales tax is applicable for end sales
or retail costs only, not for intermediate sub-
contracting. An artist may have to file forms
showing that materials were intermediate and
thus not taxable.

Many tax laws are unclear in relation to
the graphic communications industry. In any
case in which artists are unsure whether to col-
lect the tax. it is safest to collect and remit it to
the state sales tax bureau. If artists should col-
lect the tax but don’t. thev. as well as their
clients. remain liable for it. But. it can be diffi-
cult to try to collect the tax from clients on
assignments that have been performed in the
past. Please see the Professional Issues chap-
ter for detailed information on sales taxes.

Checks with conditions
e N N S W e m—m—:
Some clients still attempt to add terms to the
contract after the work is done by listing con-
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ditions claiming that endorsement of the check
transfers all reproduction rights and/or owner-
ship of the original art to the payer. A recent
U.S. Supreme Court decision (Playboy Enter-
prises, Inc. v. Dumas, 1995) let stand a lower
court decision giving creators mixed rights
when faced with additional contract term after
the work is completed (see the chapter on
Professional Issues for more detailed informa-
tion). It has always been the Guild’s opinion
that endorsement of such a check would not
constitute a legal contract. especially if it con-
flicted with a previous contract. When con-
fronted with checks with conditions. an artist
has at least three options to consider:

First. simply return the check and request
that a new check be issued without conditions.
If the conditions on the check violate a prior
contract, a refusal to issue a check without
conditions will be a breach of contract.

Second, if an antist has signed a contract
or sent an invoice that restricts the client’s
rights of use. and if the artwork has been used
already. the artist should strike out the condi-
tions on the check and deposit it. In this case
the artist probably should not sign the back of
the check. but instead should use a bank
endorsement stamp. which eliminates the need
for a signature.

If the artwork has not been used. the artist
should notify the client in writing that he or
she is striking out the conditions on the check.
If the client does not respond within two
weeks. the check can be deposited safely.

Finally. if the artist has neither signed a
contract with the client nor sent an invoice
restricting use. the check should be returned
in order to protect all rights. Along with the
check the artist should include an appropniate
invoice restricting usage. Of course. the
best procedure is to specify in writing which
rights will be transferred before beginning the
assignment.

Tracking debts

Once the invoice has been given to the buyer.
the artist should monitor the outstanding debt
until it is paid. A tracking system should be
set up that ties into the artist’s recordkeeping.
One simple method is to label a folder
“accounts receivable.” Copies of all invoices
forwarded to buvers in order of pavment due
date. the artist’s job number. or the billing date
should be kept in this folder.

To track fees. these invoices should be
reviewed periodically. When payment is
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received, the invoice is moved to the individ-
ual job file.

Artists using a job ledger can determine at
a glance which payments remain outstanding
by referring to the “payment due date” column.
When payment is received, the date is entered
under “payment received date.”

Continual tracking of payments also keeps
information on cash flow current and allows for
timely follow-up steps to collect past-due fees
or other outstanding obligations.

Copyright © Volker E.H. Antoni & Joel L. Hecker, Esq., 1983.

Part IV: Collecting

Having completed and delivered artwork that
meets the buver's specifications, it's natural to
expect that payment will be made as agreed.
Graphic artists who are not paid in a reason-
able time will need to undertake additional
efforts to collect outstanding fees if they are to
avoid absorbing losses of income and time.
Artists can often inoculate themselves from
payvment problems by taking precautions
beforehand, particularly outlining payment and
related terms clearly in a written and signed
agreement as described previously. A model
collections ledger is included in the Standard
Contracts and Business Tools chapter.
Whether or not these preparatory steps
have been taken. however, artists who do not
receive timely pavment will want to implement
appropriate and efficient collection strategies.
Invoices tend to get more difficult to collect as
they get older. so prompt action is important.

Artists and buvers can lose or misplace impor-
tant documents or forget details, or new events
may complicate matters. At the end of the
Artists’ Options section is a model guide to
steps artists can take themselves to collect out-
standing fees. [t does not, however, represent
legal advice: any actions with legal ramifica-
tions should not be undertaken without con-
sulting qualified attorneys.

The first step in a collection strategy is

prevention. When dealing with a new client,
check credit references, the Better Business

Bureau. and credit-reporting agencies such as
Dun & Bradstreet to verify worthiness. Direct
communication between artist and buyer to
determine why payment has not been made is
the next logical step if a problem arises.
Subsequent steps depend on the nature of the
problem and the buyer's response.

In some cases the client may dispute




whether monies are owed, or how much. In
most cases artists will be confronting a client’s
cash-flow problems. A direct discussion may
clarify the problem and lead to a solution. If
discussion is not sufficient to resolve a misun-
derstanding or dispute, artists and buyers can
take advantage of the support services of a
local Guild Grievance Commiltee (for members
only), mediation, or arbitration.

If the artist encounters an unreasonable or
evasive buyer, however, more forceful mea-
sures may be required, such as engaging a col-
lection agency, suing in small claims court, or
hiring a lawyer.

Causes of nonpayment
[~ = S L E. T e L SRR
Artists usually learn why the payment has not
been made from the first contacts with the
buyer. Following is a look at some of the more
common causes and available strategies for
responding. These basic negotiation concepts
can be applied to other nonpayment situations
as well.
¢ bankruptcy: If a client files for bankruptcy,
there may be little an artist can do, except
to be added to the list of unsecured credi-
tors. If the client is forced to liquidate
assels to pay the creditors, a percentage of
the fee may ultimately be paid to the artist.
Another problem in a bankruptcy may
be getting artwork returned, especially if
the trustee or court assumes that the art-
work in the client’s possession is an asset.
An artist must claim that the original art-
work belongs to the artist and cannot there-
fore be considered an asset of the bankrupt
party. While New York State has passed
legislation that protects the work of gallery
artists if a gallery files for bankruptey,
those protections are not extended to
[ graphic artists unless their work is similar-
ly on exhibit.
buyer’s error: Once the artwork is delivered,
it’s on to the next project for the buyer, who
may forget to process the check. One pur-
pose of an invoice is to serve as a physical
reminder; the buyer should not be expected
to send the check automatically, nor are
verbal requests for payment sufficient.
d If the cause of nonpayment is over-
I sight, a new due date should be established
and the buyer requested to follow up per-
| sonally. The artist should send a letter con-
) firming when payment will be made.
' & artist’s error: Perhaps an invoice was not
provided, was sent to the attention of the
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wrong person, was incomplete or illegible.

or did not document reimbursable expens-

es. The artist must correct the error in
order to expedite the payment process.

¢  disputes and misunderstandings: Some dis-
putes are caused by unintentional actions or
lack of knowledge of professional standards
and practices. For example. buyers may
have made an incorrect assumption or may
not have been aware of appropriate profes-
sional conduct in a particular situation.

If the reason for the payment failure or
rights violation is contrary to the agreement or
to professional standards. inform the buyer of
the correct position. When contacting the
buyer, refer to the written (or verbal) agree-
ment. Well-negotiated agreements usually fore-
see areas of possible dispute and specify either
the obligations of the buyver or the rights of the
artist. If necessary, alert the buyer to provi-
sions in the agreement providing alternatives
or penalties. These provisions can provide
additional negotiating leverage.

Direct the buyer’s attention to appropriate
professional standards as outlined in the
industry’s Code of Fair Practice (see the
Professional Relationship chapter) and the
Guild’s Pricing & Ethical Guidelines.

Ask the buyer to comply with the artist’s
request or to respond 1o the issue if further dis-
cussion appears appropriate.

Artists’ options

Direct negotiation

Unless complex legal matters or large amounts
of money are at issue, direct negotiation is usu-
ally the most appropriate approach. A phone
call or a personal visit may be most effective in
resolving a payment problem. Alternately. the
artist might send a brief, businesslike letter
with a copy of the original invoice attached
and marked “Second Notice.” Remind the
buyer of the overdue payment and request that
he handle it immediately. At this stage the
artist usually can presume that human error or
“red tape” was involved and that the call or
letter will clear things up. These reminders
often prove snfficient and forestall the need for
stronger measures that risk alienating any-
one—al least until it becomes clear that the
nonpayment is deliberate.

It is in the artist’s best interest to act pro-
fessionally at all times in dealing with the
buyer or anyone else who may be contacted.
Artists shonld be objective and realistic while
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conducting collection efforts.

When payment problems occur or are
anticipated. all correspondence (letters and
invoices) should be sent by certified mail,
return receipt requested. Artists should keep
copies of correspondence and memos of dis-
cussions between the parties. Establishing a
“paper trail” of the proper documentation may
prove to be crucial at a later stage.

Extension of payment time

Buyers may claim to be experiencing a cash-
flow problem; that is, they may claim to not
have sufficient funds on hand to pay. It 1s diffi-
cult to verify whether this is legitimate or an
evasive maneuver.

Nor 1s it unusual for the buyer to blame the
late payment on the company’s computer. Long
intervals between programmed payments. how-
ever, are unreasonable. Exceptions to automatic
payments can be, and are, made all the time. In
this case, insist that a handwntten check be
authorized within a specified number of days.

If the cause of the delay appears legitimate
and future payment clearly will be made. the
artist may wish to accommodate the buver and
grant a reasonable extension. The new payment
deadline, however. should be confirmed in
writing.

Granting extensions should be viewed as a
professional courtesy on the part of the artist,

not the buyer’s right. Some artists may demand
a service fee as compensation for the delay in
payment, often a percentage of the outstanding
balance. Artists who employ this practice will
notify their clients of the policy in writing
before any work is accepted. This practice
should be used particularly when longer exten-
sions are granted.

Demand letter

After direct negotiation has been attempted, a
buyer may still refuse to make payment. The
buyer may not respond to the artist’s letters
and calls, give unreasonable explanations, not
address the issue at hand. or not make pay-
ment as promised according to the newly nego-
tiated terms.

Faced with this situation. and as a last
effort before turning to stronger alternatives,
the artist should send a demand letter. This
can be done either directly, through the
Graphic Artists Guild’s Grievance Committee
(see section following), or through a lawyer.
The basis of the artist’s claim should be restat-
ed briefly, with a demand for immediate pay-
ment of any outstanding balance.

The demand letter also should apprise the
client that legal action will be taken unless
pavment is received. In view of the artist’s
determination to pursue his or her legal rights.
the buyer should reconsider.

SAMPLE DEMAND LETTER

Dear Mr. Client:

Your account is now [X months] overdue. Unless your check or money order in the amount of

$[amount] is received by [usually three days] from receipt of this letter, I will be forced to pursue

other methods of collection.

You can still preserve your credit rating by calling me today to discuss payment of this invoice.

If I do not hear from you within [three days], I will be forced to turn your account over to a collec-

tion agency [or attorney or the Graphic Artists Guild Professional Practices Committee].*

enc: copy of Invoice marked “Final Notice”
return envelope for payment

Very truly yours,
Joe Talent
President, Ads & Such

* The Guild’s Professional Practices Committee (PPC) handles disputes for members only. Guild mem-

bers should call their local Chapter or the national office for information.
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Step by-step collection strategy

Caution and restraint should be exercised in all communications with clients so that there is no ques-
tion of harassment, which is a violation of the federal Fair Debt Collection Practices Law.

At the completion of the project, the artist should send an invoice to the client clearly stating
the amount owed by the agreed-upon due date. If appropriate, the artist can include a notation
that a late payment penalty fee will be applied to all overdue balances. (Many businesses assess
a late fee of 1.5 to 2 percent of outstanding balances due.)

If the client does not make timely payment, the artist should send a follow-up invoice. A hand-
written or stamped message to the effect of, “Have you forgotten to send your payment?” or
“Payment overdue—Please remit promptly” may help speed payment. If appropriate, the artist
should include any applicable late payment penalty fee incurred to date as part of the balance
due on the follow-up invoice. To help expedite payment, the artist may include a self-addressed
stamped envelope or their express mail account number for the client to use in mailing back
their payment.

3. If the client does not make payment within 10 days of the follow-up invoice, the artist should
call the client to remind them that payment is due.

SAMPLE PHONE SCRIPT:

“Hello, Mr. Client. This is Joe Talent, at Ads & Such, and I'm calling to remind you that payment for the
[name of project] that was delivered to you on [date] is now over [x] days past due. When can I
expect to have payment in my hands?”

At this point the client will probably give the artist a reason for the delay, which should be lis-
tened to patiently. Hopefully it was simply an oversight and the client will agree to send payment
immediately.

4. If payment is not received within 10 days of the phone call, the artist should send a “Second
Notice” that payment is overdue and expected within 10 days of this notice. The Second Notice
allows for possible human error or “red tape” that may have caused the delay and presents the
client with another copy of the overdue invoice and a self-addressed envelope to simplify and
speed payment.

SAMPLE “SEcOND NOTICE” LETTER:

Dear Mr. Client:
Ten days ago I spoke with you about the outstanding balance of $[amount] owed for the [project]
Ads & Such delivered to you on [month]. You agreed to make payment within 30 days of acceptance,
and now, [X days] later, you have still not settled your account.
i This may be merely an oversight or your payment has crossed this letter in the mail. If there are
other reasons payment has not arrived that I should be aware of, I hope you will call me immediately.
Please do not jeopardize your credit record by failing to respond to this request. If payment has

been sent already, accept my thanks. If not, please send a check or money order for $[amount] in the
enclosed return envelope no later than [date—usually 10 days from receipt of the letter].

Sincerely yours,

Joe Talent

President, Ads & Such

—

enc: copy of original invoice (marked “Second Notice”)
return envelope for payment

continued on next page
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5. If the client does not make payment within 10 days of the Second Notice, the artist can either
send them a telegram or a “Final Notice” letter. It should say that if payment is not made within
3 days, the debt will be turned over to either a collection agency, the Graphic Artists Guild’s
Professional Practices Committee, or an attorney; see sections following for more information on

these options.

SAMPLE TELEGRAM:

To: Mr. Client
From: Joe Talent, President, Ads & Such

You have repeatedly promised to make payment on your outstanding balance of ${amount] yet your
check or money order has not arrived. If it is not already in the mail, I urge you to send it today.

SAMPLE “FINAL

Dear Mr. Client:

|
NOTICE” LETTER:

You have repeatedly promised to make payment on your outstanding balance of ${amount] yet your i

check or money order has not arrived. If it is not already in the mail, I urge you to send it today.

Sincerely yours, ‘
Joe Talent |
President, Ads & Such “

|

6. Up to this point, a humber of reasonable efforts have been made and sufficient time has elapsed
to allow the buyer to respond or pay the debt. The artist has also established a “paper trail” of
proper documentation verifying the continued indebtedness and the artist’s attempts to collect.
If the buyer still fails to respond or pay, or acts evasively, the artist may reasonably assume that
the buyer is avoiding payment intentionally. The artist must now select the next course of action
from among the alternatives discussed in the following sections.

The Graphic Artists Guild
Grievance Committee

The Graphic Artists Guild Grievance
Committee provides guidance and assistance to
members in good standing in resolving differ-
ences with their clients. Guild members in
need of this service should contact their local
Chapter or the National Office. If a grievance
cannot be resolved at the Chapter level, it may
be referred to the national Grievance
Committee for further action.

The following information is required when
submitting a grievance (a standardized griev-
ance form 1s available upon request):
¢ contact information: the members personal

and business names, addresses. and phone

and fax numbers:

¢ client information: the name of the client, the
name and title of the ant buver. and the rele-
vant addresses and phone and fax numbers:

¢ the exact job description:

¢ statement of grievance: the nature of the

grievance, including a chronological narra-

tion of facts and the respective positions of

the parties:

¢ resolution attempts: the names of other
agencies and persons (e.g.. collection agen-
cies or lawyers) contacted regarding the
grievance and the result of such contacts:

¢ copies. not originals, of relevant documents
substantiating the grievance: agreement
forms or purchase orders. invoices. corre-
spondence. receipts. and so on:

¢ desired remedy: a statement of what the
member would consider an appropriate
solution for the grievance.

Members may not claim the support of the
Grievance Committee until the Committee has
reviewed the case and has notified the member
that the case has been accepted. The
Grievance Committee may choose not to take a =
case if the member has hegun formal hitigation. |

The Committee reviews grievances at 1ts
earliest opportunity. 1f it is determined that the
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grievance is justified, the Committee contacts
the member. A plan of action is recommended
and appropriate support provided, ranging from
direct communication with the client to testi-
mony in court supporting the member in any
follow-up litigation. It is crucial that the mem-
ber participate fullv and keep the Committee
advised of subsequent developments.

The Grievance Committee will not offer
assistance in a dispute involving questionable
professional conduct on a member's part, such
as misrepresentation of talent. plagiarism, or
any violation of the Joint Ethics Committee’s
Code of Fair Practice (see Professional
Relationship chapter).

Mediation and arbitration

Mediation and arbitration are long-established
processes for settling disputes privately and
expeditiously. They use the services of an
impartial outsider to bring about a resolution.
A mediator. acting as an umpire, does every-
thing possible to bring the parties to agreement
but cannot impose a decision upon them. If the
parties cannot reach an agreement, they must
proceed either to arbitration or to court to
resolve the dispute. In arbitration. the arbitra-
tor acts as a judge, reviewing the evidence pre-
sented by both sides and then making a legally
binding decision.

Submitting to mediation or arbitration is
voluntary. An arbitration provision in an artist’s
contract establishes the buyers consent once
the contract is signed. Should a party to the dis-
pute not appear for arbitration, a binding deci-
sion may be reached in that party’s absence.

Mediation and arbitration are speedier and
far less expensive than suing in court. Their
conciliatory and private atmosphere may be
more conducive to parties who have had or who
would like a long business relationship. These
services also may be relevant if the artist’s
monetary claim exceeds the limit of small
claims court. Arbitrators’ fees, which are usual-
ly split between the parties, are relatively mod-
erate and normally consist of a flat fee plus
expenses. Either party may choose to use an
attorney in arbitration proceedings, but it’s not
required. Such costs are borne by that party.

The American Arbitration Association is
available in 24 cities around the country and
its services may be requested in other locali-
ties. Arbitration and mediation may also be
sponsored by some of the volunteer arts-lawver
groups. including Volunteer Lawvers for the
Arts in New York City and California Lawyers
for the Arts in San Francisco (see list with

addresses under Consulting or Hiring a Lawyer
later in this chapter).

Collection services

[f voluntary dispute resolution such as media-
tion or arbitration cannot be obtained. commer-
cial collection agencies are available to seek
payment on the artist’s hehalf before the last
resort of a court judgment is sought. Their
efforts involve escalated demands on the buver
through letters, phone calls. or visits or by
using a lawyer.

Collection agency fees. in addition to their
routine expenses. generally range from 10 to
50 percent of the monies actually recovered.
often depending on the amount of money
involved and how much time has lapsed since
the work was invoiced (older invoices are more
difficult to collect). If the agency engages a
lawyer. an additional fee usually is required.

A signed agreement between the artist and
the agency should be reviewed carefully for
actions the agency will take and what it will
charge. Particular care should be taken in
dealing with a commercial agency that mayv use
practices that could be deemed unprofessional.
since they may reflect unfavorably on the
artist. Members of the Graphic Artists Guild
may elect to take advantage of a Guild-spon-
sored collection service for a one-time flat fee.
regardless of the age of the invoice.

Small claims court

When all else fails. the legal system may still
offer a way to remedy a problem. Small claims
courts give a grievant access to the legal sys-
tem while avoiding the usual encumbrances.
costs. and length of a formal court proceeding.
The small claims procedure is streamlined.
speedy, and available for a nominal fee.

Artists can handle their own cases here
with a little preparation. Information can be
obtained from flyers prepared by the court.
“how-to™ publications, and. perhaps best. from
local rules books. The court clerk or, in some
localities. a legal advisor is often available to
help with preparation. The small claims proce-
dure forms are also known as “trespass and
assumpsit” claims forms.

Artists may bring claims seeking a mone-
tary judgment to small claims court. Such
claims may include nonpayment for completed
or canceled artwork as well as nonpavment for
purchase of the original art, unanthorized
reuses, or unreturned or damaged art.

Each state’s small claims court has a daol-
lar limit for what it considers a small claim.
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Amounts in excess of the limit would require
litigation in civil court. Considering the higher
costs of pursuing a claim through civil court. 1t
may be more economical overall to reduce the
claim to an amount that qualifies as a “small
claim.” especially if the amount in dispute is
only slightly higher than the court’s limit.
However. this claim must be made with the
understanding that the balance above the
court’s limit is forfeited permanently. It mav be
possible to split up a larger amount of owed
monies into several smaller claims to be sued
for individually: for example. if a client owes a
large sum made up of payvments due from sev-
eral assignments.

Many small claims court cases are heard
bv arbitrators rather than judges. This does not
prejudice one’s case and can even expedite a
decision.

Collecting after a judgment

Should a buver fail to pay after the court has
rendered its decision or affirmed an arbitration
award. the law authorizes a number of collec-
tion remedies. The artist gains the right. within
limitations. to place a lien on the buvers funds
and assets. Available funds, such as bank
accounts or a portion of an individual’s salary.
may be seized by a shenff or marshal and
turned over to the artist. Stmilarly. the pro-
ceeds of property or a car sold at a public auc-
tion may be used to settle the debt.

Consulting or hiring a lawyer
The services of a lawyer can assist in a number
of ways and at different stages in a collection
strategy. A lawver may provide sufficient infor-
mation to enable continuation of personal col-
lection efforts. Whether a problem relates to
rights or to payment due. an initial consulta-
tion. whether in person or by phone. could con-
firm what the relevant law is and whether the
artist’s position is supportable under the law.
The lawver may be able to advise about avail-
able resources, chances for successful resolu-
tion. and other legal matters to consider.

For simple paviment-due problems a general
practitioner or collection lawver can be engaged
whose efforts would be similar to that of a collection
agency. The psvehological effect of receiving a
lawver’ letter or call often produces quick resolutions
or conclusions to disputes.

If the dispute involves the artist’s legal
rights in and economic control over the art-
work. a lawyer specializing in art matters
should be selected. 1t 1= important that the
lawver be familiar with applicable copyright

laws and trade practices. as well as the busi-
ness aspects of the artist’s profession. In addi-
tion. an attorney’s expertise in a specific area
should be verified through direct questioning
and checking references: e.g.. don’t use an
attorney who has no trial or litigation experi-
ence to advance your lawsuit. no matter how
great he or she may be at negotiating contracts.

When a dispute must be cleared up before
pavment can be made. engaging a lawver to
negotiate with the buver might be helpful. The
lawver may be able to take a more {orceful role
on the artist’s behalf and may bring about a
fairer and quicker settlement. A lawyer's pres-
ence and negotiation skills may also result in
avoiding a lawsuit. When the problem is
resolved. and if it proves advisable. a lawyer
can provide a written agreement to bring com-
plex issues to a final and binding close.

The Guild offers its members access to a
Legal Referral Service. Members who need a
lawver's services should contact their local
Chapters for the names of attorneys with exper-
tise in a particular area. Attorneys participating
in the Legal Referral Service often will offer
reduced rates to Guild members, although any
fees and expenses are negotiated directly

between the member and the attorney and are
the sole responsibility of the member. Contact
the Guilds National Office for more information.

Lawvers fees and structures vary. Some
charge a flat fee. some a percentage of the
monies recovered. Initial one-time consultation
fees are often lower. Artists should discuss fees
with the attorney before requesting and/or
accepting their advice or assistance. Artists with
limited incomes may be able to take advantage
of volunteer arts-lawver groups for collection
and other legal needs. Most Volunteer Lawyers
for the Arts organizations place limitations on
income for eligibility for assistance. Please
check with the appropriate office.

Some of these groups around the country are:

CALIFORNIA

California Lawyers for the Arts
(Los Angeles area)

1549 11th Street. Ste. 200
Santa Monica. CA 90401
310.395.8893

California Lawyers for the Arts
(San Francisco area)

Fort Mason Center

Building C. Room 255

San Francisco. CA 94123
415.775.7200
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Calilornia Lawyers for the Arts
247 4th Street, Ste. 110

- Oakland. CA 91607

- 510.444.6351

San Diego Lawyers for the Arts
1205 Prospect Street. Ste. 400
La Jolta. CA 92037
619.454.9696

COLORADO

Colorado Lawvers for the Arts
200 Grant Street, Ste. 303E

1 Denver, CO 80203
303.722.7994

CONNECTICUT

ILLiNoOls

Lawyers for the Creative Arts
213 West Institute Place. Ste. 411
Chicago. 1L 60610
312.944.ARTS (2787)

KANSAS

Kansas Register of Lawvers for the Arts
¢/o Susan J. Whitfield-Lundgren

202 South Second Street

P.0. Box 48

Lindsborg, KS 67456

316.686.1133

913.227.3575

KENTUCKY

Connecticut Volunteer Lawyers for the Arts
Connecticut Commission on the Arts

227 Lawrence Street

Hartford. CT 06106

203.566.4770

DiSTRICT OF COLUMBIA

District of Columbia Lawyers Committee for
the Arts

918 Sixteenth Street, N.W., Ste. 400
Washington. DC 20006

202.429.0229

Washington Area Lawvers for the Arts
1325 G Street. N.W., Lower Level
Washington, DC 20005

202.383.2826

FLORIDA

Fund for the Arts
623 West Main Street
Louisville. KY 40202
502.582.0100

Lexington Arts & Cultural Council
ArtsPlace

161 North Mill Street

Lexington, KY 40507
606.255.2951

LOoUISIANA

Volunteer Lawvers for the Arts/Broward
ArtServe, Inc.

5900 North Andrews Avenue, Ste. 907
Fort Lauderdale. FL 33309

Business Volunteers for the Arts
8 Museum Tower

150 West Flagler Street, Ste. 2500
_8 Miann, FL 33130

305.789.3590

GEORGIA

Georgia Volunteer Lawyers for the Arts
141 Pryor Street #2030

Atlanta, GA 30303

404.525.6045

Louisiana Volunteer Lawvers for the Arts
c/o Arts Council of New Orleans

821 Gravier Street. Ste. 600

New Orleans. LA 70112

504.523.1465

MAINE

Maine Volunteer Lawyers for the Arts
Maine Arts Commission

55 Capitol Street

State House Station 25

Augusta. ME 04333

207.289.2724

MARYLAND

Maryland Lawyers for the Arts
218 West Saratoga Street
Baltimore. MD 21201
410.752.1633

MASSACHUSETTS

Volunteer Lawvers for the Arts of
Massachusetts

P.0O. Box 8784

Boston, MA 02114

617.523.1764

--------------------------------------------------------
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The Arts Extension Service
Division of Continuing Education
University of Massachusetts
Ambherst. MA 01003
413.545.2360

MINNESOTA

Resources and Counseling for the Arts
429 Landmark Center

75 West 5th Street

St. Paul. MN 55102

612.292.3206

MisSSOURI

St. Louis Volunteer Lawvers and
Accountants for the Arts

3540 Washington. 2nd Floor

St. Louis. MO 63103

314.652.2410

Kansas City Attornevs for the Arts
Gage & Tucker (Rosalee M. McNamara)
2345 Grand Avenue

Kansas Citv. MO 64141

816.474.6160

MoxTAaNA

Montana Volunteer Lawvers for the Arts
c/o Joan Jonkel. Esq.

P.O. Box 8687

Missoula. MT 59807

406.721.1835

NEW York

NORTH CAROLINA

North Carolina Volunteer Lawyers for the Arts
P.O. Box 831
Raleigh. NC 27601
919.755.2100

Onto

Volunteer Lawyers and

Accountants for the Arts
c/o Cleveland Bar Association
113 St. Clair Avenue
Cleveland. OH 44114-1253
216.696.3525

Toledo Volunteer Lawvers for the Arts
608 Madison Avenue. Ste. 1523
Toledo. OH 43604

419.255.3344

OKLANIOMA

Oklalioma Accountants and
Lawvers for the Arts
3000 Pershing Boulevard
Oklahoma City. OK 73107
405.948.6400

OREGON

Northwest Lawyers and Artists
330 Pacific Building

520 Yamhill

Portland. OR 97204
503.224.1901

503.224.5430

PENNSYLYANIA

Volunteer Lawyers for the Arts Program
Albany/Schenectady League of Arts

19 Clinton Avenue

Albanyv. NY 12207-2221

518.449.5380

Arts Council in Buffalo and Erie County
700 Main Street

Buffalo. NY 14202

716.8560.7520

Huntington Arts Council, Inc.
213 Man Street

Huntington. NY 11743
516.271.8423

Volunteer Lawvers for the Arts
1 East 53rd Street. 6th Floor
New York. NY 10022
212.319.ARTS (2787)

o()l PrRICING & ETHrove Graowe sy

Philadelphia Volunteer Lawyers for the Arts
251 South 18th Street

Philadelphia. PA 19103

215.545.3385

Pirenrto Rico

Voluntarios par las Arts
Condumo El Monte

Norte Apt. 518A

Hato Rey. Puerto Rico 00919
809.758.3986

Rnone lsLanp

Ocean State Lawyers for the Arnts
P.O. Box 19

Saunderstown. R1 02874
401.789.5686




SotTn CABOLINA

UTtall

South Carolina Lawyers for the Arts
P.O. Box 8672

Greenville, SC 29604
803.232.3871

SotTn DanoTa

South Dakota Arts Council
108 West I1lth Street

Sioux Falls. SD 57102-0788
605.339.66146

TENNESSEE

Tennessee Arts Commission
320 Sixth Avenue N.
Nashville. TN 37219
615.741.1701

TEXAS

Austin Lawvers and Accountants for the Arts
P.O Box 2577

Austin. TX 78768

512.338.4458

FAX.346.1161

Texas Accountants and Lawyers for the Arts
(TALA)

2917 Swiss Avenue

Dallas. TX 75204

214.821.1818

FAX.821.9103

TALA - E] Paso

Business Committee for the Arts/
Chamber of Commerce

#10 Civic Center Plaza

El Paso. TX 79901

915.534.0500

TALA - Houston
1540 Sul Ross
Houston. TX 77006
713.526.4876
FAX.526.1299

TALA - San Antonio

City of San Antonio

Arts & Cultural Affairs Department
P.O. Box 839966

San Antonio. TX 78283-3966
210.222.2787

Utah Lawvers for the Arts

50 South Main Street. Ste. 1600
Salt Lake City. UT 84144
801.1482.5373

Suing in civil court

Suing in civil court or federal district court is
not normally necessary to resolve a payment or
other dispute. Court only should be considered
as a last resort when all other options for
resolving the problem have been exhausted. If
vou bring out the big guns of a lawsuit at the
beginning of a dispute. vou can't fall back to a
less drastic position. but if vou've pursued
every other alternative without any progress.
the only remaining choice is all-out war. with
an attornev's help.

Monetary claims in excess of the small
claims court limit must be brought to civil
court. Violation of copyright laws can only be
resolved in federal court. Current law requires
that a work’s copyright be registered with the
U.S. Copyright Office before a federal case for
copyright infringement can be initiated. Other
nonmonetary issues. such as suing for the return
of original artwork or other contractual breach-
es. must also be taken to formal civil court.

The artist does not necessarily have to hire
a lawver in order to sue. The law allows a per-
son to appear as his or her own lawver: in dis-
putes where the issue is clear. artists usually
will not be prejudiced by representing them-
selves. In disputes that do not involve large
sums of money. a lawver may be hired just to
advise the artist on how to prepare the case.
rather than for formal representation. keeping
legal costs down.

Of course. when a great deal of money or
complex legal 1ssues are involved. it is prudent
to hire a lawver. In that case. the fee structure
and expenses should be discussed with the
lawver at the outset. Generally. an attorney will
either bill their time by the hour or work for a
contingency fee. Attornevs who will accept a
contingeney (generally one third of an award or
judgment. plus expenses) feel confident that
the case has a good chance of winning and are
willing to risk their time to pursne it. If an
attorney will accept a case only by billing time,
it may be a signal for you to reevaluate your
chances of winning the case or how much von
can realistically expect to recover.



Part V: Reuse and
Other Markets

Maximizing the income potential of artwork

enables artists to sustain and improve their
husiness as well as provide buyers with new
options for resolving their art needs. While
reuse—the sale of additional rights 1o existing
artwork—has long been standard practice,
artists should be aware that this market has
boomed in recent years, while licensing and
merchandising markets for new artwork also
have grown. The following section details reuse
opportunities and traditional practices and
describes several licensing and merchandising
possibilities. The Graphic Artists Guild invites
readers to submit information on new and
unusual opportunities for consideration in
future editions of the Guidelines.

Reuse

Reuse is an opportunity available to all illus-
trators and an important area of income for
many. In it the artist, authorized agent. or
copyright holder sells the right to reproduce
artwork originally commissioned for one speci-
fied use for a new or additional use. By trade
custom, the term “stock art™ in general illus-
tration markets means copyrighted artwork for
which the user negotiates a “pay-per-use”
license. or use fee. Stock art technically
includes typographic alphabets. usually pre-
pared in digital form and licensed to buyers by
type houses. and typographic dingbats. usually
sold as clip art.

The selling of reuse rights represents a
logical step in recognizing the extended value
of artwork through its copyright. Over the life-
time of the artist plus 50 years, control of a
work’s copyright and uses can generate a lot
more income for an illustrator than the original
rights grant.

One source recently showed that advertis-
ing and corporate sales of mostly photo stock
account lor 65 percent of the total of the use of
stock art. Textbook. trade. and education pub-
lishing account for 15 percent, with magazines
and newspapers taking another 15 pereent.
The growing market for reuse. however. fuels
debate about whether stock iHustration sales
reduce new commissions or harm artists by
overexposing or undercontrolling the appear-
ances of an illustration. Commissioned illustra-
tion and stock sales may be complementary
rather than competing markets. at least in pa<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>